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I want to thank, in particular, the 
Democratic members of the Judiciary 
Committee for their hard work in this 
regard. These achievements have not 
been easy. The Senate is making some 
progress. More has been achieved than 
Republicans are willing to acknowl-
edge. 

So, as we repeat our vote on this 
nomination today and Republicans 
continue their drumbeat of unfair po-
litical recriminations, we should all ac-
knowledge how far we have come from 
the 110 vacancies that Democrats in-
herited from the Republican majority 
in the summer of 2001. In addition to 
more confirmations and fewer vacan-
cies, we have more Federal judges serv-
ing than ever before. 

Under a Republican majority, circuit 
vacancies more than doubled and over-
all vacancies increased dramatically. 
Despite the fact that close to 90 addi-
tional vacancies have arisen since the 
summer of 2001, we have worked hard 
and cut those vacancies from 110 to less 
than 60. Earlier this year, until new 
judgeships were authorized, the va-
cancy rate on the Federal courts was 
at the lowest number in 13 years. Even 
with the 15 new judgeships effective 
this month, the vacancy rate is now 
well-below where Senator HATCH inher-
ited it, and well-below the rate Senator 
HATCH called ‘‘full-employment.’’ 
There are more full-time Federal 
judges on the bench today than at any 
time in U.S. history, in the last 214 
years. And, if you add in the senior 
judges, there are more than 1,000 Fed-
eral judges sitting on the Federal 
courts. 

With a modicum of cooperation from 
the other end of Pennsylvania Avenue 
and the other side of the aisle we could 
achieve so much more. As it is, we have 
worked hard to repair the damage to 
the confirmation process and achieved 
significant results. Republicans seem 
intent on inflicting more damage, to 
the process, to the Senate, and to the 
independence of the Federal courts. 

Unfortunately, the nomination of 
Justice Owen is a nomination that 
should never have been remade. It was 
rejected by the Judiciary Committee 
last year after a fair hearing and exten-
sive and thoughtful substantive consid-
eration. The White House would rather 
play politics with judicial nominations 
than solve problems. This unprece-
dented renomination of a person voted 
down by the Senate Judiciary Com-
mittee is proof of that. That Senate 
Republicans are continuing to press 
this matter knowing the outcome of 
this vote shows what a charade this has 
become. 

This nomination is extreme. This 
nominee has shown herself to be a judi-
cial activist and an extremist even on 
the very conservative Texas Supreme 
Court where her conservative col-
leagues have criticized her judging as 
activist again and again. 

The nomination process starts with 
the President. It is high time for the 
White House to stop the partisanship 

and campaign rhetoric and work with 
us to ensure the independence and im-
partiality of the Federal judiciary so 
that the American people, all of the 
American people, can go into every 
Federal courtroom across the country 
and know that they will receive a fair 
hearing and justice under the law. It is 
time for Senate Republicans to stand 
up for the Senate’s role as a check on 
the unfettered power of the President 
to pack the courts and for fairness.

CLOTURE MOTION 

The PRESIDING OFFICER. Under 
the previous order and pursuant to rule 
XXII, the Chair lays before the Senate 
the pending cloture motion. 

The clerk will report the motion to 
invoke cloture. 

The assistant legislative clerk read 
as follows: 

CLOTURE MOTION 

We the undersigned Senators, in accord-
ance with the provisions of Rule XXII of the 
Standing Rules of the Senate, do hereby 
move to bring to a close debate on Executive 
Calendar No. 86, the nomination of Priscilla 
R. Owen of Texas to be United States Circuit 
Judge for the Fifth Circuit. 

Bill Frist, Orrin Hatch, John Cornyn, Mi-
chael B. Enzi, Jim Talent, Judd Gregg, 
Jeff Sessions, Ben Nighthorse Camp-
bell, Craig Thomas, Chuck Grassley, 
Chuck Hagel, Thad Cochran, Richard 
Shelby, Wayne Allard, Elizabeth Dole, 
Conrad Burns, and Larry E. Craig.

The PRESIDING OFFICER. By unan-
imous consent, the mandatory quorum 
call has been waived. The question is, 
Is it the sense of the Senate that de-
bate on the nomination of Priscilla 
Richmond Owen, of Texas, to be United 
States Circuit Judge for the Fifth Cir-
cuit shall be brought to a close? The 
yeas and nays are mandatory under the 
rule. 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll.
Mr. REID. I announce that the Sen-

ator from North Carolina (Mr. ED-
WARDS), the Senator from Florida (Mr. 
GRAHAM) the Senator from Massachu-
setts (Mr. KERRY), and the Senator 
from Connecticut (Mr. LIEBERMAN) are 
necessarily absent. 

I further announce that, if present 
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote 
‘‘nay.’’ 

The yeas and nays resulted—yeas 53, 
nays 43, as follows: 

[Rollcall Vote No. 308 Ex.] 

YEAS—53 

Alexander 
Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burns 
Campbell 
Chafee 
Chambliss 
Cochran 
Coleman 
Collins 
Cornyn 
Craig 

Crapo 
DeWine 
Dole 
Domenici 
Ensign 
Enzi 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Kyl 

Lott 
Lugar 
McCain 
McConnell 
Miller 
Murkowski 
Nelson (NE) 
Nickles 
Roberts 
Santorum 
Sessions 
Shelby 
Smith 
Snowe 
Specter 

Stevens 
Sununu 

Talent 
Thomas 

Voinovich 
Warner 

NAYS—43 

Akaka 
Baucus 
Bayh 
Biden 
Bingaman 
Boxer 
Breaux 
Byrd 
Cantwell 
Carper 
Clinton 
Conrad 
Corzine 
Daschle 
Dayton 

Dodd 
Dorgan 
Durbin 
Feingold 
Feinstein 
Harkin 
Hollings 
Inouye 
Jeffords 
Johnson 
Kennedy 
Kohl 
Landrieu 
Lautenberg 
Leahy 

Levin 
Lincoln 
Mikulski 
Murray 
Nelson (FL) 
Pryor 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Stabenow 
Wyden 

NOT VOTING—4 

Edwards 
Graham (FL) 

Kerry 
Lieberman

The PRESIDING OFFICER. On this 
vote, the yeas are 53, the nays are 43. 
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the 
affirmative, the motion is rejected. 

f 

RECESS 

The PRESIDING OFFICER. Under 
the previous order, the hour of 12:15 
p.m. having arrived, the Senate stands 
in recess until the hour of 2:15 p.m. 

Thereupon, the Senate, at 12:52 p.m., 
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. VOINOVICH).

f 

ENERGY POLICY ACT OF 2003—
Continued 

Mr. CRAIG. Mr. President, I suggest 
the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. FEINGOLD. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. FEINGOLD. Mr. President, I ask 
unanimous consent to speak as if in 
morning business. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Wisconsin is recog-
nized. 

Mr. FEINGOLD. I thank the Chair. 
(The remarks of Mr. FEINGOLD per-

taining to the introduction of S. 1480 
are located in today’s RECORD under 
‘‘Statements on Introduced Bills and 
Joint Resolutions.’’)

Mr. FEINGOLD. Mr. President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. REID. Mr. President, I ask unan-
imous consent the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, there is an 
order floating around here on the floor 
that sets forth about 7 hours of debate 
on these two trade agreements, the 
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Singapore and Chilean trade agree-
ments. Is that true? 

The PRESIDING OFFICER. The 
order has been obtained. 

Mr. REID. It has been obtained? 
The PRESIDING OFFICER. That is 

correct. 
Mr. REID. It is my understanding the 

Senator from California, Senator FEIN-
STEIN, has an hour under that agree-
ment. Is that true? 

The PRESIDING OFFICER. That is 
correct. 

Mr. REID. I ask unanimous consent 
that Senator FEINSTEIN be allowed to 
use her hour on the trade agreements 
at this time. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from California. 
THE CHILEAN AND SINGAPOREAN FREE TRADE 

AGREEMENTS 
Mrs. FEINSTEIN. Mr. President, I 

thank the Senator from Nevada for the 
courtesy of allowing me to move ahead 
with some additional remarks on the 
Chilean and Singaporean free-trade 
agreements and on the immigration 
policy that is attached to those agree-
ments. I have expressed my deep con-
cern about the temporary entry provi-
sions of the free-trade agreements on 
which we are about to vote. I was pre-
pared to support the trade agreements. 
However, I believe the USTR has made 
a terrible mistake in negotiating im-
migration provisions in these trade 
agreements, and, thus, delving into 
areas of authority that should have 
been left to the Congress. 

I spoke to this to some extent on Fri-
day, and I would like to speak again 
today because I think this is like peel-
ing an onion. The more you look at it, 
if you look at immigration law, the 
more you see the major loophole this 
agreement is creating. 

This agreement would create new 
categories for nonimmigrant visas for 
free-trade professionals. It would per-
mit the admission, on its face, of up to 
5,400 professionals from Singapore and 
up to 1,400 from Chile each year. That 
is on its face. 

It would require the entry for their 
spouses and children, so they could join 
foreign workers in the United States. 
That, of course, makes it less of a tem-
porary visa program. Those visas can 
be extended indefinitely. They can be 
renewed year after year after year ad 
infinitum. The bill would require with-
out a numerical limit the entry of busi-
ness persons under categories that par-
allel three other current visa cat-
egories: The B–1 visitor visa, the E–1 
trader or investor visa, and the L–1 
intercompany transfer visa. 

In fiscal year 2002, the State Depart-
ment issued more than a total of 
5,232,492 visas to foreign nationals 
under the current temporary visa cat-
egory that parallels those in the free-
trade agreement—5.2 million individ-
uals from foreign countries who come 
here each year and replace American 
workers in various pursuits. 

How many more do we need? This 
legislation requires the entry of foreign 

workers in a new way on L–1 visas re-
gardless of whether they are nationals 
of Singapore or Chile. 

I don’t think most Members realize 
that. You can get an L–1 visa now 
under this trade agreement just if you 
have been employed by a Chilean or 
Singaporian country. You don’t have 
to be a citizen of that country. This is 
particularly egregious, and I will ex-
plain why a little later. 

The bill would permit but not require 
the United States to deny the entry of 
a free-trade professional if his or her 
entry would adversely affect the settle-
ment of a labor dispute. It would re-
quire the United States to submit the 
dispute about whether it should grant 
certain individuals entry to an inter-
national tribunal. An international tri-
bunal for the first time that I can re-
call would determine now under this 
treaty a sovereign right which belongs 
to the United States of America. 

In enacting the Trade Promotion 
Act, the Congress did not provide the 
USTR authority to negotiate new visa 
categories or immigration programs or 
to impose new requirements on the ex-
isting temporary entry system. In fact, 
the USTR has taken that upon itself. 

In negotiating these agreements, the 
USTR has negotiated a perpetual visa 
category that we as Members will not 
be able to modify no matter what the 
circumstances or the economic con-
sequences may be. Employers can 
renew these new employee visas each 
and every year under the agreement 
with no limit while also bringing in 
every year an additional crop of new 
entrants to fill up the annual numer-
ical limits for new visas. 

This makes it possible for foreign 
employees entering the country on a 
supposedly temporary basis at the age 
of 22 to remain until he or she is ready 
to retire at the age of 70. 

That is not what temporary visas 
aim to do. 

In effect, by voting for these provi-
sions we are adding to the U.S. labor 
market a continuous supply of 6,800 
guest workers a year in addition to the 
more than 40,000 from Chile and the 
30,000 from Singapore who came in last 
year under the existing temporary 
work categories. 

In other words, this is in addition to 
the 50,000 workers who have already 
come in from these two countries. I 
don’t believe Members realize that. 

These workers come in without tak-
ing into account the potential impact 
on U.S. workers. 

By voting on this agreement, we as 
Members of Congress are effectively 
ceding our authority to limit the dura-
tion of these visas when it is in the na-
tional interest to do so because we 
can’t change a thing. We can’t change 
a comma. We can’t dot an ‘‘i’’. We can’t 
cross a ‘‘t’’. That is fast track.

Another problematic provision—and 
we should be very concerned about 
this—is that the unlimited L–1 visa 
category included in the Chile and 
Singapore agreement does not require 

that these workers be citizens of either 
Chile or Singapore. They can be from 
anywhere as long as they are working 
for a company right now located either 
in Chile or Singapore. 

This means under the agreement, a 
Chinese or Indian or any other coun-
try’s multinational corporation with 
offices in Singapore, for example, can 
transfer an unlimited number of Chi-
nese or Indian employees to the United 
States. 

What happens if the corporation also 
has offices in countries hostile to the 
United States or are state sponsors of 
terrorism? 

Under these agreements, the corpora-
tion may send an unlimited number of 
such nationals to the United States 
under the E–1 trader visa and the L–1 
intercompany transferee visa category. 

In other words, these trade agree-
ments create a major loophole through 
which thousands of foreign workers can 
come into the country with little scru-
tiny. 

I don’t believe there is anybody vir-
tually in this Senate who understands 
that. 

This is the problem of having the 
USTR negotiate an immigration agree-
ment. They don’t understand it either. 
And I don’t think they really under-
stand what has been accomplished 
here. 

Effectively, these agreements permit 
unlimited entry through Singapore and 
Chile under the L–1 visa category for 
any worker anywhere. 

In negotiating these agreements, the 
USTR has eviscerated existing require-
ments that U.S. corporations first dem-
onstrate that there is a shortage of do-
mestic workers in an industry seeking 
foreign workers. Every one of us knows 
that unemployment rates are on the 
rise. In professional and technical serv-
ices, it is over 6 percent. In computer 
and mathematical occupations, it is 5 
percent. In architecture and engineer-
ing occupations, it is 4 percent. In in-
formational technology, it is 7 percent. 
In financial services, it is about 4 per-
cent. In business and professional serv-
ices, it is almost 9 percent. 

When there are all of these vacancies, 
why are we allowing new sources of 
low-wage labor into this country when 
we are not facing a labor shortage in 
any of these industries today? There is 
no public interest in keeping Ameri-
cans unemployed in order to accommo-
date new guest worker programs that 
would be established by these trade 
agreements. Quite the contrary. We 
face the highest unemployment rate in 
almost a decade, and I can tell you it is 
high among these worker categories as 
well. 

I think these agreements are going to 
do no more than foster a race to the 
bottom where American workers are 
forced to compete with whatever for-
eign workers will accept in the lowest 
wage categories. That is wrong. This 
trend should be stopped, not exacer-
bated. 

In negotiating these agreements, the 
USTR has expanded the types of occu-
pations currently covered under the H–
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1B visa to include management con-
sultants, disaster relief claims adjust-
ers, physical therapists, and agricul-
tural managers—professions that do 
not require a bachelors degree. This a 
weakening of what are supposed to be 
highly qualified and highly skilled 
workers. Now they are amending this 
to permit a whole host of unskilled cat-
egories. You don’t even have to have a 
higher education to qualify to come in 
as a skilled worker in a technical field.

These agreements lower the skill 
level in another way, too. In negoti-
ating the agreements, the USTR has 
lowered the standards for which foreign 
professionals could enter the United 
States to work. Under current law, H–
1B professionals must exhibit—and this 
is a term of art—highly specialized 
knowledge in the occupation for which 
he or she is seeking a visa. This agree-
ment would require the applicant only 
to possess specialized knowledge. In 
other words, they are weakening the 
requirement. You don’t need to be 
highly specialized, just specialized. 
And then for some, you don’t even need 
to have a higher education. 

This distinction is critical because 
the highly specialized knowledge cri-
teria used under the H–1B program was 
designed to ensure that employers 
don’t abuse the program to undercut 
American workers in occupations 
where there is no skill shortage. I as-
sume that this is a crucial point. 

To back that up, neither the trade 
agreement nor the implementing lan-
guage would enable the Department of 
Labor to have the authority to inves-
tigate or conduct spot checks at work-
er sites, as they do now with H–1B 
visas, to uncover instances of U.S. 
worker displacement and other labor 
violations pertaining to the entry of 
foreign workers. So what this agree-
ment is doing is handcuffing the Labor 
Department and removing from it spe-
cific authority that it has now to go 
out to investigate and to see whether 
the law is being abused and domestic 
workers are being replaced purpose-
fully with foreign workers. 

You would say: Well, is this really 
necessary for them to have this author-
ity? The answer is absolutely. There 
have been labor violations involving H–
1B visas, and not a few but a lot. These 
violations have jumped more than five-
fold since 1998, according to the Labor 
Department. Back pay awards for such 
employees who have been replaced 
have soared by more than 10 times, 
jumping from about $365,000 in 1998 to 
over $4 million in 2002. So we know 
there is fraud going on. What this bill 
does is just simply eliminate the regu-
lations to eliminate any investigation 
as to whether the fraud exists or not. 

In response to what I have just said 
about the soaring awards because of 
fraudulent uses of visas, Labor Depart-
ment officials have stepped up H–1B in-
vestigations. They say there really 
could be thousands of H–1B workers 
today who don’t file complaints be-
cause they fear the loss of their visa. 

In the last 5 years, Labor inves-
tigated 656 complaints involving H–1B 
visas. What did they find? They found 
that out of 308 cases that have become 
final, the Labor Department found 261 
H–1B violations. That is almost a two-
thirds rate of violation. Of that num-
ber, 227 employers owed 1,413 domestic 
workers who were replaced by foreign 
workers almost $8 million in back 
wages. 

This temporary work visa system 
gives employers tremendous power 
over immigrants. More than 1 million 
people already are employed in the 
United States under visas for skilled 
workers. The growing trend in H–1B 
violations is proof that some compa-
nies will, in fact, violate and have vio-
lated the worker protection laws to 
protect their bottom line. This is hap-
pening now, and in a tough economy it 
is going to happen more often. Those of 
us who are elected by workers to pro-
tect them, if we vote for this agree-
ment, fail to do our job because this 
agreement weakens protections. The 
most offensive aspect of these provi-
sions is that the USTR has bargained 
away our sovereign right to set the cri-
teria for admitting foreign visitors and 
workers to our country. Under the 
agreement, if Congress determines that 
the visa categories in this agreement 
should be subject to numerical limits 
or labor certification, we could well be 
subject to defending that decision be-
fore an international tribunal. So an 
international tribunal would decide the 
sovereignty of the United States of 
America to make these decisions. 

During a time when our country is 
preoccupied with the threat of ter-
rorism on our soil, what protection do 
we have to prevent individuals from 
purposely utilizing and abusing this 
visa process? 

In essence, control over employment-
based visas will effectively be taken 
out of the hands of Congress and placed 
in the hands of corporate executives, 
the USTR, and countries that are par-
ties to these types of agreements. That 
is, frankly, unacceptable to me, and 
such proposals should be rejected by 
Congress. 

I don’t think this Congress should re-
linquish its plenary authority over im-
migration to any administration, 
whether it be Democratic or Repub-
lican, nor to any country that is party 
to a trade agreement. It is hard to 
imagine that against the backdrop of 
the highest unemployment rate in al-
most a decade, this administration has 
negotiated what, in essence, is a per-
manent guest worker program. That is 
the hard fact of what is in this bill. 

Today in our Nation, 15 million peo-
ple are unemployed, underemployed in 
part-time jobs out of economic neces-
sity, or have given up looking for work 
altogether; 9.4 million are considered 
officially unemployed. In California, 1.1 
million are out of jobs. The average 
person has been out of work for 20 
weeks, a phenomenon this country has 
not seen since 1948, in over 50 years. 

Yet while we are faced with unprece-
dented unemployment, we are negoti-
ating and accepting a permanent guest 
worker program. 

Beneath the aggregate unemploy-
ment numbers is an even more dis-
turbing trend. Unlike past instances of 
high unemployment, the ranks of the 
jobless are increasingly populated by 
highly skilled, college-educated work-
ers. Workers who typically had little 
difficulty finding a new job are becom-
ing discouraged by their lengthy stay 
on the unemployment roll. 

A recent CBS news segment on the 
Nation’s unemployed captured so 
poignantly the lives behind the num-
bers. The Presiding Officer should 
know that this CBS clip was actually 
done in his State. The news footage 
shows a line of cars stretching out of 
sight down a flat two-lane road in 
Logan, OH, where the jobless and 
struggling families were waiting for 
the twice-a-month distribution of free 
food by the local office of America’s 
Second Harvest. The head of the agen-
cy said: We are now seeing a new phe-
nomenon. Last year’s food bank donors 
are now this year’s food bank clients. 

CBS reporter Cynthia Bowers ob-
served:

You could call it a line of the times, be-
cause in a growing number of American com-
munities these days, making ends meet 
means waiting for a handout.

There are many reasons for the per-
sistent weakness in the labor market. 
But I think we are making the situa-
tion worse by agreeing to the immigra-
tion provisions set out in these trade 
agreements. Increasingly, American 
workers have expressed fears of losing 
their positions to foreign workers who 
are paid considerably less and whose 
ability to remain in the United States 
is often contingent upon their not 
making trouble from their employer. I 
must tell you, I didn’t believe this 5 or 
6 years ago because I was importuned 
by one CEO after another to vote to in-
crease the quota on H–1B visas.

They all supported me, that there 
was no abuse. It was only when we 
began to look deeply into it that we 
found there was abuse. 

Today, more and more out-of-work 
technology workers are filing com-
plaints with the Government or going 
to court to protest perceived abuses of 
temporary visa programs. We cannot 
simply blame the foreign workers for 
causing Americans to lose their jobs. It 
is shortsighted, behind-the-scenes poli-
cies such as these visa provisions, ne-
gotiated in secret, without any mean-
ingful public hearing, included in trade 
agreements in small print, that invite 
a dependence on cheaper, more pliable 
foreign labor, and thus threaten Amer-
ican jobs. 

The scarcity of jobs has left many 
skilled immigrants more dependent on 
their employer and less willing to quit 
if trouble starts. The abuses have been 
particularly widespread in the high-
tech industry, which used H–1B visas to 
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bring in tens of thousands of program-
mers and other professionals. Remem-
ber, it is not just these workers; there 
are another 5.2 million coming in each 
and every year. They come in and com-
panies seize upon them. 

Let me give you an example of testi-
mony that is going on right now in the 
Judiciary Committee in the Immigra-
tion Subcommittee. A woman named 
Pat Fluno, a computer programmer 
and former Siemens employee, is testi-
fying that she and 14 of her colleagues 
were required to train their foreign 
worker replacements before U.S. work-
ers were laid off. Their replacements 
were foreign nationals on L–1 visas. 
That is exactly the visa program we 
are establishing in this trade agree-
ment. They were paid one-third the sal-
ary the U.S. workers were making. 
There is no requirement that L–1 visa 
employers pay the prevailing wage. Ms. 
Fluno was making $98,000 a year. Her 
replacement is making $32,000 a year. 
This is Siemens, and that is what it did 
to 15 workers. 

Unlike U.S. workers, foreign workers 
on L–1 visas don’t pay income tax. Ms. 
Fluno, before the Immigration Sub-
committee of Judiciary right now, esti-
mates that the Federal Government 
and the State of Florida would lose 
over $1.1 million in income taxes as a 
result of layoffs of the 15 employees. 

The international consulting firm 
that Siemens used to obtain the for-
eign workers knew that the U.S. work-
ers would be laid off, so they did not 
use the H–1B visas to bring the workers 
in; they used the underregulated L–1 
visa to get around the existing em-
ployer protection of the H–1B visa pro-
gram. That is what we are creating 
more of in this bill. 

This type of abuse really should stop 
because if we don’t stop it, it is going 
to go on. Look, if you pay an American 
worker $98,000 and you can bring in a 
technical worker and pay them $32,000, 
and it is OK, how would any of our 
workers ever be able to own a home 
and raise their kids? 

Temporary professional workers are 
often paid less than American workers 
despite requirements that they be paid 
prevailing wage rates. Employers seek-
ing to hire H–1B workers can base their 
prevailing wage rates on third party 
salary surveys up to 2 years old. An H–
1B worker in a job since the beginning 
of 2003 might still be getting the 2001 
prevailing rate. 

I only use this because H–1B is a 
much more regulated program than the 
L–1 visa program that is in this bill. 
You see how they can kind of gerry-
mander this program by using out-of-
date prevailing wage rates.

In December of last year, a New Jer-
sey-based company, Pegasus Con-
sulting Group, was ordered to pay 
$231,279 in back wages to 19 former em-
ployees. Most of them were Indian na-
tionals. The judge also required the 
company to pay $40,000 in civil money 
penalties for violating the prevailing 
wage provisions of the H–1B visa rules. 

The judge found that some of the em-
ployees had gone several months with-
out being paid. So this is happening 
today. 

Our Nation’s growing dependence on 
foreign workers is not—and I originally 
thought it was—spurred by a lack of 
skills or education in the United 
States. In June of this year, an esti-
mated 1.286 million bachelor’s degrees 
were conferred all across the United 
States, along with 436,000 master’s de-
grees, 80,400 professional degrees, and 
46,700 doctoral degrees. In addition, an 
estimated 633,000 associate’s degrees 
were awarded. We have told, and con-
tinue to tell, our young people to ac-
quire more education, to get a skill, to 
remain competitive in the job market, 
and they are doing so. 

If an advanced degree, years of expe-
rience, and a good work ethic are not 
enough to land a job and to keep a job, 
what does the future hold for the 
American worker? Now, for some, the 
answer to that question is really pretty 
tragic. 

Just in April of this year, Kevin 
Flanagan, a 41-year-old software pro-
grammer, took his life in the parking 
lot of Bank of America’s Concord Tech-
nology Center on the afternoon he was 
told he lost his job. His father said it 
was the ‘‘straw that broke the camel’s 
back.’’ Flanagan knew that his em-
ployer, Bank of America Corporation, 
as other corporations weathering the 
economic storm, was cutting high-tech 
jobs and sending them overseas. He ap-
plied for other jobs at the bank but 
didn’t receive responses. His father 
said: ‘‘He felt like he was fighting a 
large corporation that pretty much 
didn’t care.’’

Kevin Flanagan’s death, which is a 
suicide, underscores the anxiety that 
has swelled among technology workers 
throughout this land, at the Bank of 
America in particular, and elsewhere, 
as more businesses shift high-tech jobs 
to foreign workers, even as they cut 
those jobs in the United States. To add 
insult to injury, some employers are 
requiring U.S. workers to train their 
replacements before they are laid off, 
and then they see where their replace-
ment worker earns one-third the sal-
ary. 

So I don’t think we should gamble 
with the lives and livelihoods of Amer-
ican workers with an agreement the 
consequences of which are so problem-
atic. I really find expanding the least 
regulated of all the visa categories at a 
time of economic distress in the United 
States, at a time when we have so 
many of our own highly skilled domes-
tic workers out of work and looking for 
a job, somewhat cynical.

To do this in secret, not do it by vir-
tue of lawmakers who are elected, who 
know their States, who hold hearings, 
and then make adjustments to visas is 
really stealth and very ill advised. 

We should never use immigration law 
as a bargaining chip to negotiate bad 
trade deals. We should never have of-
fered visas to Chile and Singapore as 

part of these trade deals, and we should 
not trade American jobs as part of a 
free-trade agreement. That is what we 
are doing in this trade agreement. 

Bear in mind, we already have tens of 
thousands of workers, highly skilled 
workers, coming in from Chile and 
Singapore every year under the H–1B 
visa. What is cynical here is that the 
L–1 visa does not have the protections 
the H–1B visa has, and the Labor De-
partment cannot go out and do an in-
vestigation and, therefore, cannot cer-
tify that no American worker is being 
replaced in his or her job. So I have to 
accept that the reason they are doing 
the L–1 visa is because they want to do 
just that: replace American workers 
with foreign workers. Remember, you 
can have a Chilean-owned company or 
Singaporean-owned company, I believe, 
not necessarily in Singapore, that can 
qualify under this agreement. 

The fast-track process should not un-
dermine Congress’s authority under 
the Constitution, and that is what this 
agreement does. This is a bad trade 
bill, a bad precedent, and if this Con-
gress does not stand up for its right to 
protect the American people, who will? 

We asked in the Judiciary Com-
mittee for more time. We were denied 
more time. We asked to send this bill 
back to the administration and ask 
them to sever the immigration provi-
sions from the trade provisions, and we 
were refused in our request. I do not 
think because immigration law is com-
plicated and every visa program has 
with it a different set of rules, regula-
tions, procedures, and protocols and 
that creating more of one of the weak-
est, in terms of protecting American 
workers at a time when American 
workers need the most protection be-
cause of rampant unemployment—the 
highest unemployment in the 10 years I 
certainly have been in the Senate—
seems to me it is not timely, it is not 
economically productive except for the 
bottom line of some companies. 

I believe in these remarks I have 
shown where many of these visas are 
being misused. I have shown where 
there is fraud, where there have been 
back payments made. And I have 
shown where already without this pro-
gram, year in, year out, 5.2 million 
technical foreign workers come into 
this country without this addition. 

I conclude by saying that I think the 
real angst, if I may use that word, of 
this bill is for us to accept the abdica-
tion of our constitutional authority 
and power over immigration law. I can-
not do that because I represent a very 
large State that is going to be affected 
by this trade agreement, and a State 
where we have 1,100,000 people out of 
work, a State where the unemployment 
insurance trust fund is going to be in 
deficit at the end of next year and 
workers will not get anything when un-
employed. 

I think it is not good public policy at 
a time of economic deprivation for mil-
lions of Americans to be bringing in 
workers who will take a third of the 
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salary of their American counterpart, 
displace that counterpart, not com-
plain and to, by law, say to the Depart-
ment of Labor of the United States of 
America: You cannot investigate any 
one of these complaints, and you can-
not make a determination whether, in 
fact, an American worker has been re-
placed unfairly by a foreign worker. We 
should not do that. 

I thank the Chair. I yield the floor.
AMENDMENT NO. 1386, AS MODIFIED 

Mr. ALLEN. Mr. President, I ask 
unanimous consent to speak for 5 min-
utes in support of the Bond-Levin 
amendment. 

Mr. REID. Mr. President, under the 
order now in effect, we have to take 
somebody’s time. 

The PRESIDING OFFICER. The Sen-
ator is asking consent. 

Mr. REID. To take whose time? 
The PRESIDING OFFICER. To have 

his own time. 
Mr. REID. I have no objection. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Mr. ALLEN. Mr. President, I thank 

the Senator from Nevada. 
I rise today to join my colleagues in 

support of the Bond-Levin fuel econ-
omy amendment that reasonably im-
proves safety, fuel economy, and envi-
ronmental conservation as mutual 
goals. I am pleased to join with a bipar-
tisan list of Senators as a sponsor of 
this amendment that will ensure that 
our public policy in America does not 
compromise common sense, the free 
market, consumer choice, safety, or 
American workers. I wish to touch on 
some of these key issues. 

Insofar as safety is concerned, esti-
mates from the Harvard Center for 
Risk Analysis, Journal of Law and Eco-
nomics, and Regulation Magazine have 
shown that between 2,000 and 4,500 
deaths occur each year as a result of 
our current CAFE standards. 

The reality is very logical: With 
smaller, lighter cars there is a higher 
risk of injury when an accident occurs. 
The issue of vehicle cost also affects 
consumers. The National Academy of 
Sciences concluded that CAFE stand-
ards have raised prices by as much as 
$2,500 for cars and $2,750 for pickup 
trucks and SUVs. 

Clearly, if the opposition’s amend-
ments are adopted rather than the 
commonsense, reasonable approach 
that is proposed by Senator BOND and 
Senator LEVIN, we would have higher 
prices. With higher prices, what do we 
get? Obviously, if fewer people can af-
ford to purchase new vehicles, sales are 
reduced, which translates into fewer 
jobs in the automobile industry. 

The job loss issue is not theoretical. 
I have met with United Auto Workers 
in Virginia and learned that even a 1-
mile-per-gallon increase in CAFE 
standards would result in the loss of 
approximately 10 percent of auto man-
ufacturing jobs. The last thing I want 
to do is go down to the Ford F–150 as-
sembly plant in Norfolk, Virginia and 
have the 2,000-plus employees line up 

and say to them: One out of every 10 of 
you is going to lose a job because of 
what some officious people in Congress 
want to impose on America’s auto in-
dustry and consumers. 

I do not want to do the same thing 
with the GM Powertrain facility in 
Fredericksburg-Spotsylvania County 
and tell those employees: One out of 10 
of you will lose your job because cer-
tain elected officials in Washington are 
taking away your ability to put food 
on the table for your families. 

The employment of over 116,000 Vir-
ginians is dependent on the automobile 
industry, and congressionally man-
dated unreasonable increases in CAFE 
standards will put these jobs in jeop-
ardy. 

The great success of America as a 
world economic leader is based on free-
dom and the ability of the free market 
and consumer choice to prevail in the 
marketplace.

Recently, my friend and fellow col-
league from Missouri, Senator BOND, 
used a clever reference to a recent 
movie to describe the other side’s ap-
proach to CAFE mandates, calling the 
approach ‘‘too fast, too furious.’’ 

I also want to draw on Hollywood and 
the recent success of Arnold 
Schwarzenegger’s latest ‘‘Terminator’’ 
movie and point out that the other 
side’s unreasonable and unscientific ap-
proach terminates jobs, terminates 
safety, terminates consumer choice 
and terminates common sense. 

American’s already have the choice 
of what vehicles they wish to drive. 
There are already vehicles available 
that get 40, 45, 50-plus miles a gallon. If 
Americans want smaller, lighter vehi-
cles, they are available. It is important 
that we use sound science and common 
sense and trust free people to make the 
right choices for themselves, their fam-
ilies, and the environment. 

The Bond-Levin amendment states 
that auto experts at the National High-
way Transportation Safety Adminis-
tration and the auto and safety indus-
try ought to have the ability to deter-
mine the best methods of achieving 
these goals. The CAFE numbers used 
by the other side, in our view, are arbi-
trary and truly based on political 
science as opposed to sound science. 

The Bond-Levin amendment in-
creases the use of incentives to indus-
try and consumers alike rather than 
punitive market distorting mandates 
that would decimate an industry re-
sponsible for approximately 3 percent 
of our gross domestic product and em-
ploys about 21⁄2 percent of all Ameri-
cans. 

Also, it is a very forward looking ap-
proach in that it provides tax incen-
tives for research and development of 
advanced technological innovation in 
fuel cells, hybrids, and electric vehi-
cles. 

It is my view that Congress should be 
in the business of providing incentives 
to people and manufacturers for inno-
vation that do not compromise safety, 
do not cause the loss of American jobs, 

and do not preclude individual choice 
in the marketplace so that people can 
make their own decisions for them-
selves and their families. 

I ask my colleagues to support the 
Bond-Levin amendment. We should 
trust free people to make decisions for 
the health, safety, comfort, and well-
being of their families. Most impor-
tantly, we ought to make sure that 
America stays strong and competitive. 

When we look at our auto industry, 
our strongest market base is in SUVs, 
minivans, and pickup trucks, which 
would be harmed by the opposition’s 
amendments. So let us stand strong for 
American workers, as well as our fami-
lies and free market, and support the 
Bond-Levin amendment. 

I ask unanimous consent that the 
text of a letter from the American 
International Automobile Dealers As-
sociation in support of the Bond-Levin 
amendment be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

AMERICAN INTERNATIONAL 
AUTOMOBILE DEALERS ASSOCIATION, 

Alexandria, VA, July 25, 2003. 
Hon. GEORGE ALLEN, 
U.S. Senate, Russell Senate Office Building, 

Washington, DC. 
DEAR SENATOR ALLEN: On behalf of the 

American International Automobile Dealers 
Association (AIADA), I am writing to urge 
your support of the proposed amendment by 
Senators BOND (R–MO) and LEVIN (D–MI) to 
allow a regulatory approach to the raising of 
CAFE standards. AIADA is the national 
trade association representing over 10,000 
American international nameplate auto-
mobile dealers and the 500,000 American 
workers who sell and service some of the fin-
est automobiles and trucks available in the 
world. 

The National Highway Traffic Administra-
tion (NHTSA) recently issued a final rule on 
April 1, 2003 aggressively increasing CAFE 
standards for light-duty trucks. NHTSA in-
creased the light-truck CAFE standard from 
the current standard of 20.7 mpg to 21.0 mpg 
in model year (MY) 2005, 21.6 mpg for MY 
2006, and 22.2 for MY 2007, the biggest in-
crease in over twenty years. The standard 
applies to pickup trucks, mini-vans, and 
sport utility vehicles. NHTSA’s charge was 
to set the light-truck CAFE standard at the 
‘‘maximum technologically feasible level’’ 
while weighing the impact of increasing 
CAFE standards against a host of criteria, 
including vehicle safety, employment, and 
consumer choice, among other factors. 
NHTSA allows a process to increase CAFE 
standards that is based on sound science. 

AIADA believes the regulatory process is 
the best way to increase standards in light of 
changing technology and market conditions. 
The Bond-Levin amendment establishes new 
standards through the regulatory process 
therefore ensuring the consideration of key 
factors when increasing CAFE standards. 

Lastly, consumer choice should not be 
jeopardized to meet new federal standards. 
Consumer demand drives the automobile re-
tailing market. A dramatic increase in CAFE 
standards could eliminate some of the most 
popular vehicles from the marketplace. 

AIADA believes the Bond-Levin amend-
ment is the best solution to achieving in-
creased fuel economy without jeopardizing 
consumer choice and safety. AIADA opposes 
any other CAFE amendments that propose 
to legislatively increase current CAFE 
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standards. We ask you to support the Bond-
Levin amendment as part of a national com-
prehensive energy policy. 

Sincerely, 
MARIANNE MCINERNEY, 

President.

Mr. ALLEN. I yield the floor. 
Mr. VOINOVICH. Mr. President, as 

cochairman of the Senate Auto Caucus, 
I am pleased to join with my col-
leagues, Senator BOND and Senator 
LEVIN, as a cosponsor of this CAFE 
standards amendment to the energy 
bill. This is truly an important issue; 
one that impacts upon our Nation’s 
economy, our environment, and the 
safety of the traveling public. 

There is no doubt that each of us 
wants the automobile industry to 
make cars, trucks, SUVs, and minivans 
that are as energy efficient as possible. 
Not only is it good for the environ-
ment, it also means more money in the 
pocket of the American consumer be-
cause they will spend less at the gas 
pump. 

However, I am deeply concerned that 
the extreme Corporate Average Fuel 
Economy standard supported by some 
of my colleagues will have a dev-
astating effect on public safety, as well 
as put a severe crimp in the manufac-
turing base of my State of Ohio which 
is already under duress because of high 
natural gas costs, litigation, health 
care costs, and competition from over-
seas. 

Two years ago, new vehicle sales of 
trucks, SUVs and minivans outpaced 
the sale of automobiles for the first 
time in American history. This re-
markable result can be attributed to a 
number of factors, but one reason that 
is often cited is the fact that these ve-
hicles are seen as safer. 

Another concern is that an arbitrary 
standard would have a devastating ef-
fect on jobs. Ohio is the No. two auto-
motive manufacturing State in Amer-
ica, employing more than 630,000 people 
either directly or indirectly. I have 
heard from a number of these men and 
women whose livelihood depends on the 
auto industry and who are frankly very 
worried about their future. 

There is genuine concern that a pro-
vision mandating an arbitrary stand-
ard could cause a serious disruption 
and shifting in the auto industry re-
sulting in the loss of tens of thousands 
of jobs across the Nation. 

For example, DaimlerChrysler’s fleet 
of light trucks makes up more than 50 
percent of their entire fleet. The com-
pany manufactures the Jeep Liberty 
and the Jeep Wrangler in Toledo, OH 
and employs approximately 5,200 work-
ers at this plant. If an arbitrary CAFE 
provision is mandated that requires a 
shifting of vehicles manufactured, this 
plant could close because Chrysler 
would be forced to redistribute their 
manufacturing base to build more 
small, high-mileage cars. 

The Bond-Levin amendment is a ra-
tional proposal that will keep workers 
both in Ohio and nationwide working, 
allowing these men and women to con-

tinue to take care of their families and 
educate their children while also en-
couraging greater fuel efficiency and 
safer vehicles. 

This amendment calls for the Depart-
ment of Transportation to increase fuel 
economy standards based on several 
factors including the following: techno-
logical feasibility; economic practica-
bility; the need to conserve energy; the 
desirability of reducing U.S. depend-
ence on foreign oil; the effect on motor 
vehicle safety; the effects of increased 
fuel economy on air quality; and the ef-
fect on U.S. employment. 

I believe this is a much more respon-
sible approach that will improve the 
fuel efficiency of our Nation’s vehicles 
while also protecting public safety and 
our nation’s economic security. 

This amendment also requires that 
the Department of Transportation 
complete the rulemaking process that 
would increase fuel efficiency stand-
ards within 21⁄2 years. If the adminis-
tration doesn’t act within the required 
timeframe, Congress will act, under ex-
pedited procedures, to pass legislation 
mandating an increase in fuel economy 
standards consistent with the same cri-
teria that the administration must 
consider. 

The amendment will also increase 
the market for alternative powered and 
hybrid vehicles by mandating that the 
Federal Government, where feasible, 
purchase alternative powered and hy-
brid vehicles. 

I believe that this guaranteed market 
will encourage the auto industry to 
continue to increase their investment 
in research and development with an 
eye towards making alternative fuel 
and hybrid vehicles more affordable, 
available and commercially appealing 
to the average consumer. 

As a matter of fact, I have ridden in 
a hybrid manufactured by 
DaimlerChrysler, and I have driven a 
fuel cell automobile manufactured by 
General Motors. I firmly believe that 
my children and grandchildren will one 
day be driving automobiles that run on 
hydrogen and give off only water. How-
ever, it will take time for the tech-
nology that makes these vehicles pos-
sible to be cost-effective and for these 
vehicles to be marketable. 

Until then, truck, SUV, and minivan 
demand is not expected to decrease 
anytime soon. Automakers that are 
meeting this demand will have to man-
ufacture and sell a high-gas mileage 
vehicle that likely does not exist now. 
This will only increase prices for the 
safe vehicles America wants. 

I urge my colleagues to support the 
Bond-Levin amendment. It meets our 
environmental, safety and economic 
needs in a balanced and responsible 
way, contributing to the continued and 
needed harmonization of our energy 
and environmental policies.

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. Mr. President, pending are 
the Durbin amendment, the Levin 
amendment, another Durbin amend-

ment, and the Campbell amendment. I 
ask unanimous consent that the Fein-
stein CAFE amendment be the next 
Democratic amendment in order. I rec-
ognize that the right of first recogni-
tion comes on the other side. I want 
there to be an agreement though that 
the next amendment we would offer 
would be that of Senator FEINSTEIN 
dealing with CAFE. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. LEVIN. Reserving the right to 
object. 

Mr. ALLEN. Objection. 
Mr. LEVIN. We object. 
The PRESIDING OFFICER. Objec-

tion is heard. 
The Senator from Michigan. 
Mr. LEVIN. Mr. President, I rise in 

support of the Bond-Levin amendment. 
I ask that Senator MIKULSKI be added 
as a cosponsor to my amendment. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. LEVIN. Mr. President, I rise in 
support of the Bond-Levin amendment 
and in opposition to the Durbin amend-
ment. I will take about 8 or 9 minutes 
to lay out some of the differences be-
tween the two amendments. There are 
some very key differences. 

First, our amendment, the Bond-
Levin amendment, employs positive in-
centives to promote the leap-ahead 
technologies which are so critical if we 
are going to make significant improve-
ments in fuel economy. We do this in a 
number of ways right in this amend-
ment, including the research and devel-
opment part of this amendment where 
we authorize a significant increase in 
the funds for the Department of Energy 
to develop advanced hybrid vehicles, 
where we provide significant funds for 
the Department of Energy to work col-
laboratively with industry to research 
and develop clean diesel technologies, 
and a number of other ways. 

In a separate amendment, dealing 
with the tax side, there will be an ef-
fort made to provide some additional 
incentives in that area as well. 

In the body of the Bond-Levin 
amendment, we will be promoting the 
leap-ahead technology development by 
using the purchasing power of the Gov-
ernment to buy the hybrids which are 
going to be made available in the next 
few years. Since Government purchases 
a significant number of vehicles, it is 
essential that we use that purchasing 
power to acquire those new vehicles 
which will create a demand for those 
vehicles and help to commercialize 
them as well. 

We require the Government purchase 
of hybrid trucks for our fleet of light 
trucks that are not covered by the En-
ergy Policy Act. So there is no conflict 
between what we do in this bill and the 
Energy Policy Act itself. 

There is another major difference be-
tween our approach and the approach 
in the Durbin amendment. What we do 
is we direct NHTSA, the Department of 
Transportation, to raise the fuel econ-
omy standards but we do not pick an 
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arbitrary number to be reached. In-
stead, we set forth a series of factors 
which we want NHTSA, the Depart-
ment of Transportation, the agency 
that has the expertise to do this and 
has done this and has been given that 
responsibility historically to set these 
standards, we lay out a number of cri-
teria which we want them to consider, 
including what technologies might be 
available, which are emerging, what 
will be the cost of those technologies, 
what are the safety considerations, 
what are the job considerations, what 
are the air quality considerations, 
what will be the savings in terms of 
fuel, including imported oil. A whole 
host of criteria are set out which they 
should consider but which are not at 
all considered by selecting an arbitrary 
number and simply plugging that into 
a law. 

To pick one factor which is real, and 
that is the safety factor, the National 
Academy of Sciences, in its report, 
found that in just the 1-year study, 
which was 1993, the effect of CAFE, 
which was already in law, was the 
death of between 1,300 and 2,600 people. 
They also found that between 13,000 
and 26,000 additional moderate to crit-
ical injuries occurred because the 
CAFE standard which had been put in 
law resulted in down weighting and 
downsizing of vehicles. 

Should we consider safety? Should 
someone consider safety? I would hope 
so. Should that be a factor which 
should be looked at in the rulemaking 
process? I would hope so, among all the 
other factors. 

Saving fuel is important, and our 
amendment does that. It will lead to 
fuel savings but we do it in a very dif-
ferent way. Instead of selecting an ar-
bitrary number, a very high number in 
the Durbin amendment, 40 miles per 
gallon, we direct NHTSA to use the 
various relevant factors to reach a con-
clusion, not just what is techno-
logically achievable regardless of cost 
but what is the cost, what is the cost 
benefit, and all the other factors, in-
cluding safety and impact on jobs. 

There is another major difference be-
tween our approach and the Durbin 
amendment. It is not just that the Dur-
bin amendment picks a number, a very 
high number, for this new CAFE stand-
ard, but in doing so, it uses the current 
structure. That so-called CAFE struc-
ture limits the production and sale of 
domestic SUVs of the same efficiency 
as imported SUVs, on which it has far 
less impact.

This is a critical issue. It is an issue 
which is not adequately understood by 
colleagues because it is very com-
plicated. The very fundamental CAFE 
structure, because it was designed to 
look at the entire fleet instead of di-
viding the fleet into different classi-
fications by weight, has an inherently 
discriminatory impact on those compa-
nies which have traditionally produced 
the larger vehicle. It has favored the 
imports because those companies have 
tended to produce the lighter weight 

vehicles, the vehicles at the lighter end 
of the continuum. 

I quote the National Academy of 
Sciences because they have made a 
statement which I hope all of our col-
leagues would pause to consider before 
voting for the Durbin amendment. This 
is what they said in a January 2002 re-
port:
. . . one concept of equity among manufac-
turers requires equal treatment of equiva-
lent vehicles made by different manufactur-
ers.

Now the key words:
The current CAFE standards fail this test.

This is something which is so funda-
mental to American jobs that it is crit-
ical all of us take some time to read 
that portion of the National Academy 
of Sciences study and to fully soak in 
its impact as to what it is saying. 
Equal treatment of equivalent vehicles 
made by different manufacturers is not 
achieved by CAFE. 

By piling an arbitrary number on 
that CAFE structure, as the Durbin 
amendment does, it worsens the situa-
tion. The equivalent vehicles of equal 
efficiency are treated differently de-
pending on the manufacturer, and the 
difference works against the domestic 
manufacturer; that is, jobs which are 
lost with no benefit to the air at all. 

There is no reason I can conceive as 
to why we would want to say it is OK 
to drive a 17-miles-per-gallon imported 
SUV, but it is not OK to drive a 17-
miles-per-gallon domestic SUV. It does 
nothing for the air to reach that result. 
Yet that is what the current CAFE 
structure leads to. 

I have one other quote from the Na-
tional Academy of Sciences report.

A policy decision to simply increase the 
standard for light-duty trucks to the same 
level as for passenger cars would operate in 
this inequitable manner. Some manufactur-
ers have concentrated their production in 
light-duty trucks while others have con-
centrated production in passenger cars. But 
since trucks tend to be heavier than cars and 
are more likely to have attributes, such as 
four-wheel drive, that reduce fuel economy, 
those manufacturers whose production was 
concentrated in light-duty trucks would be 
financially penalized relative to those manu-
facturers whose production was concentrated 
in cars. Such a policy decision would impose 
unequal costs on otherwise similarly situ-
ated manufacturers.

I don’t understand why we would 
even think about treating similar vehi-
cles of similar fuel efficiency in a dif-
ferent way, particularly when that 
works against the domestic manufac-
turers. 

The Durbin amendment compounds 
this problem by raising the SUV level, 
at least in the case of the minivans and 
SUVs themselves, to the same require-
ment as standard vehicles. In doing so, 
it compounds the problem, the dis-
criminatory effect, of the CAFE struc-
ture. I hope for that reason and the 
other reasons I have mentioned that we 
will defeat the Durbin amendment and 
adopt an alternative approach which 
focuses more on positive incentives to 
achieve fuel economy, which is what 

the Bond-Levin approach does and 
which also focuses more on the rule-
making authority, the efficiency, the 
experience, and the fairness of the De-
partment of Transportation that would 
look at all of the factors which should 
go into the rulemaking rather than 
picking an arbitrary number. 

I yield the floor.
Mr. BOND. Mr. President, I have con-

ferred with the minority whip. Some of 
our colleagues are in a meeting of the 
Energy and Natural Resources Com-
mittee. I urge those who have time who 
are not on the Energy and Natural Re-
sources Committee to follow the dis-
tinguished Senators from Michigan and 
take their time and express their views 
so we may get on with this debate. We 
hope to have votes on these very im-
portant amendments. 

Mr. REID. Mr. President, I will yield 
in a brief minute to the junior Senator 
from Michigan. While the acting leader 
is here, I want the record to reflect we 
are doing everything we can to cooper-
ate in the consideration of this Energy 
bill. There was an hour we could have 
done nothing because there was no one 
here to do anything because they are 
meeting at the White House. In an ef-
fort to expedite matters, there was an 
order pending on the Singapore and 
Chile trade agreements. There are 7 
hours of debate in an order here before 
we vote on that; we used an hour of 
that time even though that was not 
anything we had to do. 

If we were trying to ‘‘slow walk,’’ as 
was said here today, that would have 
been an easy way to slow walk. The 
Senator from California came to the 
floor and used her hour. 

The record should reflect this Energy 
bill is a very complex bill. People in 
good faith have different views on the 
legislation. As I said this morning, 
there is not a single Democratic Sen-
ator who does not want an Energy bill. 

Mr. BOND. I thank the minority whip 
for his words. Obviously, there are 
times when other discussions have to 
go forward on the floor, and it was 
clear that the Senator from California 
had time. There will be many other 
areas of accommodation, setting aside 
amendments, to move on to the elec-
tricity amendment, for example. 

We appreciate the cooperation of 
both sides of the aisle. I simply urge 
those who are not committed to the en-
ergy meeting to bring their positions 
to the floor and let us hear them. 

The PRESIDING OFFICER (Mr. 
CHAFEE). The Senator from Michigan. 

Ms. STABENOW. Mr. President, I 
rise today to support the Bond-Levin 
amendment and I am very pleased to be 
a cosponsor. I commend both my col-
league from Missouri and my senior 
Senator from Michigan for their work 
on this issue, and I certainly commend 
the Senator from Michigan for his 
statement. He presented the argument 
very well. 

I also rise to oppose the Durbin 
amendment. I begin by saying this de-
bate is not about whether we should in-
crease vehicle fuel efficiency. That is 
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not what this is about. I agree with 
Senator DURBIN about the importance 
of creating more fuel-efficient cars and 
SUVs, not only because it decreases 
our consumption of oil and our depend-
ence on foreign oil but because of the 
important benefits it has to our envi-
ronment. 

This debate is about what is the best 
way to increase fuel efficiency without 
punishing U.S. manufacturers and 
American jobs. We have made signifi-
cant progress since last year’s debate. 
NHTSA is moving forward with in-
creasing CAFE standards. This past 
April, it announced its final rule-
making for light trucks for model 
years 2005 through 2007. This will be the 
largest CAFE increase in 20 years and

NHTSA has already announced plans 
to continue with rulemaking for the 
2008 model year and beyond, later this 
year. 

While this progress is extremely im-
portant, there are significant problems 
with the current CAFE standards and 
the way they are calculated. For exam-
ple, the regulations continue to ignore 
such basic factors as the adverse com-
petitive impacts of CAFE on our U.S. 
automakers, impacts on U.S. employ-
ment, and technology costs and nec-
essary lead-time—which is very impor-
tant. 

The Bond-Levin amendment address-
es these problems and builds on Sen-
ator LANDRIEU’s amendment to reduce 
our dependence on foreign oil by 1 mil-
lion barrels a day, an amendment I 
supported. 

However, the Durbin amendment not 
only fails to fix the problems with the 
current CAFE system, but it makes 
them significantly worse. 

Despite producing vehicles that are 
as fuel efficient, and often more fuel ef-
ficient than their foreign counterparts, 
our U.S. automakers continue to have 
a lower CAFE average then their for-
eign competitors. Why? That doesn’t 
make any sense. Because the CAFE 
system does not reflect the real fuel 
economy of the cars and trucks in an 
automaker’s fleet; instead it really re-
flects what vehicles consumers buy. 

Therefore, an automaker can in-
crease the fuel efficiency of all of its 
vehicles but still have a decline CAFE 
average depending on what models sell 
the most. 

For example, over the past 4 years, 
GM has introduced new car and light 
truck models that are more fuel effi-
cient than the models that they re-
placed, but GM’s light truck CAFE has 
actually gone down. 

In model year 2001, GM’s combined 
car and truck CAFE average was 24.2 
miles per gallon. For model year 2002, 
GM made fuel economy improvements 
to 18 different vehicles in its fleet, in-
cluding SUVs and pickup trucks. 

Some of these vehicles had 18 per-
cent, 17 percent, 10 percent improve-
ments in fuel economy over the pre-
vious year’s models. The Chevrolet 
Silverado, a full size pickup truck, had 
over a 7 percent improvement on fuel 
economy. 

But do you know what GM’s com-
bined car and truck CAFE average was 
for model year 2002? It was 23.4 miles 
per gallon, a 0.8 mile per gallon de-
crease from 2001. GM improved the fuel 
economy of 18 vehicles and their CAFE 
actually went down. 

How does a system that does not re-
flect actual improvements in vehicle 
fuel economy and penalizes auto-
makers for doing the right thing make 
sense? That is what this debate is 
about.

During last year’s debate on this 
issue, we discussed in great depth the 
need for building a real federal partner-
ship with our automakers to develop 
cleaner, advanced technologies, over 
arbitrarily picking higher CAFE num-
bers. The Senate resoundingly sup-
ported the first approach with a vote of 
62–38 for last year’s Levin-Bond amend-
ment which I was pleased to cosponsor. 

The Durbin amendment, however, 
would increase the CAFE standard for 
passenger cars from 27.5 miles per gal-
lon to 40 miles per gallon—a 45 percent 
increase—in only 10 years. Inciden-
tally, excluding hybrid and diesel vehi-
cles, there are no cars on the market 
today that would meet this require-
ment. 

It would also shift SUVs into the pas-
senger car category, requiring SUVs 
that currently have a 20.7 mile per gal-
lon CAFE standard, to double their fuel 
efficiency and meet a 40 mile per gallon 
standard. That would require an al-
most 100 percent CAFE increase for 
SUVs in just 10 years. 

This amendment will have a dis-
proportionately negative impact on our 
Big Three automakers, since they 
make a higher proportion of SUVs and 
pick up trucks than passenger cars. 
Furthermore, this CAFE proposal will 
not guarantee a more fuel efficient 
SUV, but it will guarantee that the 
SUV will not be made by an American 
auto company. How does that make 
sense? 

It is also important to remember 
that the 40 miles per gallon number in 
this amendment is not anywhere in the 
National Academy of Science’s 2001 re-
port on CAFE. 

Even under the most optimistic sce-
narios in the NAS report, which as-
sume that consumers are willing to re-
cover the higher costs of the tech-
nology over a 14 year period instead of 
a 3 year period and assume ‘‘low’’ tech-
nology costs, the highest projected 
level for any car within the 10–15 year 
timeframe, is 38.9 miles per gallon and 
that is for subcompact passenger cars.

And that is less than 40. 
So if you assume that everyone gives 

up the SUV, gives up the truck, gives 
up the midsize car even, and goes to a 
subcompact passenger car, even if we 
all did that, we would not be able to 
reach the number in the Durbin amend-
ment.

This amendment sets a CAFE num-
ber that according to the experts at 
NAS, not even the smallest passenger 
car could meet today. 

The Bond-Levin amendment in-
creases vehicle fuel efficiency without 
placing anticompetitive restrictions on 
our U.S. automakers. The amendment 
looks to the future, and provides the 
market incentives and investment in 
developing technologies that will real-
ly revolutionize the automobile indus-
try. 

The amendment directs the NHTSA 
to complete a rulemaking to increase 
fuel efficiency for passenger cars with-
in the next 30 months, and standards 
for model year 2008 and beyond for 
light trucks within the next 32 months, 
but it also requires NHTSA to consider 
the flaws in the current CAFE system 
for this rulemaking. 

We need to let the experts at NHTSA 
continue to do their job. And NHTSA 
has already moved forward by an-
nouncing the recent regulations for 
light trucks, the largest CAFE increase 
in 20 years. 

Congress also needs to help auto-
makers move in the right direction, in-
stead of pulling them in the wrong one. 
Our automakers have already invested 
millions of dollars in developing clean-
er, better technologies, and these in-
vestments are starting to pay off for 
the American consumer. 

For example, a hybrid electric 
version of the GM Sierra full size pick-
up truck is going into production next 
year. Ford is currently developing a 
hybrid Ford Escape SUV which will be 
capable of being driven more than 500 
miles on a single tank of gasoline. 

In addition to these great techno-
logical developments, automakers have 
been working on fuel cell vehicles 
which could revolutionize the auto-
mobile sector within the next 15 years. 

The Durbin amendment will force 
automakers to divert funding and re-
search away from these important 
technological advancements and make 
meeting these incremental CAFE in-
creases a funding and research priority. 
The Durbin amendment also locks the 
automakers into a rigid fuel efficiency 
plan for the next 10 years, setting back 
the progress they should be making on 
these important technologies. 

Instead of placing restrictions on 
what our automakers produce, we 
should be looking for ways to help 
them introduce these better, cleaner 
technologies. 

The Bond-Levin amendment includes 
incentives such as federal fleet pur-
chase and alternative fuels require-
ments and a real federal investment in 
hybrid and clean diesel research and 
development. 

These incentives will help create and 
build market demand for the more fuel 
efficient hybrid, electric or fuel cell ve-
hicles, instead of locking automakers 
into costly incremental CAFE in-
creases. 

I urge my colleagues to vote for 
Bond-Levin-Domenici-Stabenow 
amendment and support increased fuel 
efficiency and a vibrant, economically 
healthy U.S. auto industry. 

I yield the floor.
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The PRESIDING OFFICER. The Sen-

ator from New Jersey. 
Mr. LAUTENBERG. Mr. President, I 

rise to support the Durbin amendment 
to raise the fuel economy standard and 
close the SUV loophole. I consider this 
truly bipartisan because I disagree 
with Democrats as well as our Repub-
lican friends. But I feel compelled to 
bring a problem to the public with 
which we have to deal. 

I think it is fair to say that this 
amendment strikes a reasonable note 
in what is too often a contentious de-
bate.

Today, 18 years after the first Cor-
porate Average Fuel Economy stand-
ards were implemented, the standards 
for cars, trucks, and SUVs remain un-
changed. 

We are running in place and a major 
reason is that when CAFE standards 
were first required in 1975, light trucks 
made up just 20 percent of the market 
and were used mostly for work, not for 
negotiating congested urban streets. 

But that was a quarter century ago. 
Today, light trucks—a category that 
includes SUVs and minivans—represent 
half of all vehicles sold. 

SUVs produce 48 percent more 
smogforming exhaust and 44 percent 
more greenhouse gases than cars. 

Today’s SUVs are not light trucks. 
They are passenger vehicles and we 
should regulate them as such. 

The impact of regulating SUVs as 
passenger vehicles, instead of trucks, 
would be impressive: we would save 
more than 40 billion gallons of gasoline 
by 2010—an average of 6 to 7 billion gal-
lons a year. 

By updating our regulations to re-
flect today’s driving realities con-
sumers would also save $7 billion at the 
pump during that same period, accord-
ing to the Union of Concerned Sci-
entists. 

Another reason to raise CAFE stand-
ards is global warming. 

The U.S. transportation sector is re-
sponsible for nearly one-third of all 
U.S. greenhouse gas emissions. 

Since 1975, the miles traveled by ve-
hicles have skyrocketed by 150 percent. 

Higher CAFE standards are essential 
to cleaning up the air of our Nation’s 
metropolitan areas and in protecting 
the health of Americans—especially 
the health of our young and our elderly 
who are most vulnerable. 

The Durbin amendment provides 
until 2015 to set the CAFE standard to 
40 miles per gallon. 

So this amendment is reasonable, it 
is doable, and it is the right step to-
ward reducing our dependence on for-
eign oil. 

But there are a few standard myths 
invoked by opponents of better fuel 
economy standards that could prevent 
some of our colleagues from supporting 
this amendment. I would like to try to 
straighten that out.

For example, we usually hear that 
jobs will be lost. Detroit worries that 
requiring better mileage standards will 
hurt car sales and lead to job losses. 

But I submit that by their insistence 
on maintaining a decades-old status 
quo, American car manufacturers are 
stuck in reverse. 

Instead of improving fuel economy, 
we have just hit a 22-year low. 

The Big Three have demonstrated 
considerable skill in improving every-
thing about American vehicles—except 
for their fuel economy. 

It is that backward thinking that 
will actually hurt their businesses and 
lead to job losses. 

EPA’s Green Vehicle Guide for 2003 
models revealed that out of the top 75 
most fuel efficient vehicles, there were 
only four American models—only four! 
We can do better than that! 

Another claim often heard is that 
lighter cars will lead to more highway 
deaths. 

I submit this is a disingenuous and 
specious scare tactic. 

In fact, a University of Michigan 
study found that based on deaths per 
million vehicles sold, SUVs are more 
dangerous than most types of cars on 
the road. 

Contrary to conventional wisdom, 
the study went on to say that many 
small cars have lower total mortality 
rates than SUVs. 

In other words, vehicle weight does 
not necessarily determine a vehicle’s 
overall safety performance. 

The Big Three insist that they are 
victims of ‘‘consumer choice,’’ that 
they only give American car buyers 
what they demand. 

But while Americans like the conven-
ience of an SUV, they certainly don’t 
like to spend $45 or $50 filling the tank 
once or twice a week. 

Americans want fuel-efficient auto-
mobiles which save them money at the 
pump. 

The facts are clear. For the health of 
Americans, for environmental protec-
tion, for our energy security and for 
our pocketbooks, I urge my colleagues 
to close the SUV loophole and raise the 
bar for CAFE standards by voting for 
the Durbin amendment. 

I also not once again the fact that 
there is a sufficient period of time put 
out there for these standards to be 
met. 

I yield the floor.
Mr. FEINGOLD. Mr. President, I am 

voting in favor of the Bond-Levin 
Amendment, and I want to explain my 
views in detail. Fuel efficiency is a 
critically important issue for our coun-
try, for my home State of Wisconsin, 
and for our future. I remain committed 
to the goal that significant improve-
ments in automobile and light truck 
fuel efficiency can be achieved over an 
appropriate time frame. Some will 
argue that my vote for Levin-Bond is a 
vote against increasing Corporate Av-
erage Fuel Economy, CAFE, standards; 
I do not share that view. The Bond-
Levin amendment seeks to renew the 
Department of Transportation’s role in 
setting CAFE standards acting through 
the National Highway Traffic Safety 
Administration, NHTSA. It requires 

NHTSA to set new standards by a time 
certain. If Congress does not act today 
to try to restore normalcy to the 
NHTSA process, Congress will always 
either block or act to set CAFE stand-
ards, every 20 years or so, when the po-
litical will is sufficient to do so. It will 
never become part of the normal proc-
ess of reviewing and incrementally im-
proving fuel efficiency for automobiles, 
as Congress originally intended when it 
passed the CAFE law in the 1970s. 

As I did in the debate on last year’s 
energy bill, I am committing myself to 
a consistent position on CAFE. Other 
interests have not done so. With my 
vote, I am affirming my past position, 
and I want to explain the evolution of 
that position. 

Months prior to the midterm elec-
tions in 1994, NHTSA published a no-
tice of possible adjustment to the fuel 
economy standards for trucks before 
the end of the decade. The following 
year, however, the House-passed 
version of the fiscal year 1996 Depart-
ment of Transportation Appropriations 
bill prohibited the use of authorized 
funds to promulgate any CAFE rules. 
The Senate version did not include the 
language, but it was restored in con-
ference. Much the same scenario oc-
curred in the second session of the 
104th and the first session of the 105th 
Congresses. In both those sessions, a 
similar rider was passed by the House 
and not by the Senate, but included by 
the conferees and enacted. However, 
the growth in gasoline consumption 
and the size of the light-duty truck 
fleet were concerns cited behind intro-
duction in the Senate of an amendment 
to the bill expressing the Sense of the 
Senate that the conferees should not 
agree to the House-passed rider for fis-
cal year 2000. The amendment, spon-
sored by the former Senator from 
Washington, Mr. Gorton, and the Sen-
ator from California, Mrs. FEINSTEIN, 
was defeated in the Senate on Sep-
tember 15, 1999 by a vote of 55–40 and 
the rider was once again enacted into 
law. 

As I stated on the Senate floor in the 
debates on the CAFE rider on June 15, 
2000, my vote was about ‘‘Congress get-
ting out of the way and letting a fed-
eral agency meet the requirements of 
federal law originally imposed by Con-
gress.’’ I supported removing the rider 
because I was concerned that Congress 
had blocked NHTSA from meeting its 
legal duty to evaluate whether there is 
a need to modify fuel economy stand-
ards by legislative rider. 

As I made clear then, I have made no 
determination about what fuel econ-
omy standards should be, though I do 
think that additional increases are pos-
sible, and that the recent rulemaking 
affirms that view. NHTSA has the au-
thority to set new standards for a given 
model year taking into account several 
factors: technological feasibility, eco-
nomic practicability, other vehicle 
standards such as those for safety and 
environmental performance, the need 
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to conserve energy, and the rec-
ommendations of the National Acad-
emy of Sciences. I want NHTSA to 
fully and fairly evaluate all the cri-
teria, and then make an objective rec-
ommendation on the basis of those 
facts. I expect NHTSA to consult with 
all interested parties—unions, environ-
mental interests, auto manufacturers, 
and interested citizens—in developing 
this rule. And, I expect NHTSA to act, 
and if it does not, this amendment re-
quires Congress to act on a standard. 

Voting against the Bond-Levin 
amendment would mean that I sub-
scribe to the view that the rulemaking 
process cannot work. I do not support 
that view, just as I could not support 
retaining the CAFE rider in law. 

The NHTSA should be allowed to set 
this standard. Congress is not the best 
forum for understanding whether or 
not improvements in fuel economy can 
and should be made using existing 
technologies or whether emerging 
technologies may have the potential to 
improve fuel economy. Changes in fuel 
economy standards could have a vari-
ety of consequences. I seek to under-
stand those consequences and to bal-
ance the concerns of those interested 
in seeing improvements to fuel econ-
omy as a means of reducing gasoline 
consumption, dependence upon foreign 
oil, and associated pollution. 

In the end, I would like to see that 
Wisconsin consumers, indeed all con-
sumers, have a wide range of new auto-
mobiles, SUVs, and trucks available to 
them that are as fuel efficient as can 
be achieved while balancing energy 
concerns with technological and eco-
nomic impacts. That balancing is re-
quired by the law. I fully expect 
NHTSA to proceed expeditiously with 
the intent to fully consider all those 
factors, and this amendment ensures 
they do so. 

In supporting this amendment, I 
maintain the position that it is my job 
to ensure that the agency responsible 
for setting fuel economy be allowed to 
do its job. I expect them to be fair and 
neutral in that process and I will work 
with interested Wisconsinites to ensure 
that their views are represented and 
the regulatory process proceeds in a 
fair and reasonable manner toward 
whatever conclusions the merits will 
support.

Ms. MIKULSKI. Mr. President, I rise 
as a cosponsor of the Bond-Levin 
amendment to provide a reasonable 
compromise on CAFE standards. Our 
amendment provides a strategy for en-
ergy conservation while safeguarding 
American jobs. I strongly believe in en-
ergy conservation, and I support the ef-
fort to build more fuel efficient cars. 
Yet I also believe in job conservation. I 
believe we can improve the fuel effi-
ciency of our cars without making it 
even harder for American workers to 
compete. 

In considering any fuel efficiency 
standard proposal, I apply four criteria. 
Any proposal must achieve real savings 
in oil consumption. Secondly, it must 

preserve U.S. jobs. The goals for in-
creased CAFE standards must be re-
alizable and achievable by giving com-
panies a reasonable lead time to adjust 
their production. And finally, it must 
create incentives to enable companies 
to achieve these goals. The Bond-Levin 
amendment meets this criteria. 

I strongly agree with the underlying 
goals of greater fuel efficiency and en-
ergy conservation associated with in-
creases in CAFE standards. We des-
perately need to reduce our dependence 
on foreign oil. We use about 20 million 
barrels of oil a day. About 40 percent of 
that goes to fuel cars and light trucks. 
Half of our oil is imported, a quarter of 
which from the Persian Gulf. It is im-
ported from countries like Saudi Ara-
bia, which sits on roughly two-thirds of 
all the oil reserves in the world. A re-
duction in our dependency on foreign 
oil would also greatly increase our 
flexibility in the war against ter-
rorism. That’s why I supported the 
Landrieu amendment. This amendment 
requires the President to submit to 
Congress a yearly report on the 
progress made toward reducing our de-
pendency on foreign petroleum imports 
by 2013. This amendment also requires 
the Administration to develop and im-
plement strategies to reduce our de-
pendency by 1 million barrels of oil per 
day by 2015. 

I support the key provisions in the 
energy bill that will help us conserve 
fuel. We need to build on these innova-
tive provisions that encourage better 
fuel economy. And we must do it in a 
way that doesn’t cost American jobs. 
That’s why I oppose legislating arbi-
trary increases on CAFE. 

Arbitrary Increases in CAFE would 
be counterproductive. Any increase 
should be a question of science, not the 
result of legislative compromise. The 
NAS study said the most efficient 
small car could achieve 35.1 mpg within 
15 years and the most efficient small 
truck could achieve 30 mpg within 15 
years. One standard for small cars, one 
for small trucks. The study said noth-
ing about a combined calculation for 
cars and trucks. There was no rec-
ommendation for an entire vehicle 
fleet. 

Other proposals which call for an ar-
bitrary increase in CAFE would have a 
devastating effect on our Nation’s big-
gest industry—the automobile indus-
try. It is unfair to the American auto 
worker. In my State of Maryland, 1,500 
people work at the GM plant at 
Broening Highway in Baltimore build-
ing mini-vans. The workforce at the 
Broening Highway plant is down from 
2,700 workers in the mid 1980’s. Arbi-
trary increases would give an unfair 
advantage to foreign car manufactures 
and penalize U.S. automakers and auto 
workers, like the hard-working men 
and women at the Broening Highway 
plant, for selling vehicles that Ameri-
cans are actually buying. 

Large vehicles represent a small por-
tion of the total fleet of European and 
Japanese auto companies. These com-

panies produce so many smaller cars 
because that’s what their customers 
buy. Most of their markets are in Eu-
rope and Asia where the landscape is 
much different. Consumers pay as 
much as $4 or $5 per gallon of gas. They 
have narrower roads and a limited 
highway infrastructure. Bringing a 
small fleet into the U.S. allows them to 
easily comply with our fuel economy 
standards. Even when you include their 
SUV’s and light trucks, the average 
fuel efficiency standard for their fleet 
is still low. 

When a foreign auto maker exceeds 
our fuel efficiency standards they also 
earn CAFE ‘‘credits’’ to buffer them in 
future years. These credits can be 
shifted to offset shortfalls for up to 
three model years. This means that if 
companies have a banner year selling 
smaller, more efficient vehicles, they 
can buffer future sales of larger trucks 
and SUVs. But this does not mean that 
foreign manufacturers sell more fuel 
efficient trucks and SUVs. In fact, the 
difference is usually 3–4 mpg. Their de-
pendence on a smaller fleet allows 
them to enter the truck and SUV mar-
ket without worrying about the CAFE 
standards of the larger vehicles. 

Over the past decade, U.S. manufac-
turers struggled to meet CAFE require-
ments across a full-line of vehicles—
both cars and trucks. Because a higher 
proportion of the U.S. automakers’ 
fleets are trucks, raising CAFE stand-
ards will have more severe adverse ef-
fects on GM, Ford, and DaimlerChrys-
ler than on other manufacturers. 

Proposals to increase CAFE stand-
ards are also unattainable. They set 
aggressive standards on too short a 
timeline. This is in direct contrast to 
the NAS panel, which states ‘‘Tech-
nology changes require very long times 
to be introduced into the manufactur-
ers’ product lines.’’ 

Within any argument on CAFE, we 
must not forget to take into account 
the demands of consumers. A drastic 
increase in fuel efficiency standards 
causes a drastic change in the types of 
cars, which causes a limited choice of 
available cars and trucks for con-
sumers. Alternate proposals set a de-
fault level for light trucks that is not 
achieved by ANY light truck on the 
road today. This would effectively cap 
the sales of light trucks—it would curb 
consumer choice. 

I believe we can find other ways to 
achieve fuel conservation that won’t 
cost American jobs. Our domestic auto-
makers have already been weakened by 
the current recession, and we can’t rely 
on foreign manufacturers to provide 
American jobs. 

The numbers don’t lie. The NAS re-
ports that the United Auto Workers 
has seen its membership drop from 1.4 
million members to 670,000 from 1980 
through 2000. This loss was countered 
by the creation of only 35,000 jobs in as-
sembly plants built in the U.S. by for-
eign automakers although imports 
have risen by 9 percent over the past 8 
years. Our domestic auto share is fall-
ing. Only 64 percent of cars bought in 
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America today are built in America 
compared to 73.9 percent in 1994. 1,000 
workers were recently laid off at the 
GM plant in Baltimore, and the plant 
went through another shutdown after 
slow sales. In fact, GM shut down 14 of 
its 29 North American assembly plants 
for at least a week last year. 

Today, all manufacturers have ad-
vanced technology programs to im-
prove vehicle fuel efficiency, lower 
emissions and increase occupant pro-
tection. A return to a flawed regu-
latory program of higher CAFE stand-
ards would divert resources from these 
efforts. Raising CAFE standards to lev-
els that effectively squash the Amer-
ican auto industry is not the only solu-
tion. Senators BOND and LEVIN have an 
alternative that is reasonable and fair. 
It brings together two common goals of 
Increasing fuel efficiency and pro-
tecting jobs and the American econ-
omy. 

The Bond-Levin amendment directs 
the Department of Transportation to 
increase CAFE standards for cars and 
light duty trucks based on several fac-
tors. These include the desirability of 
reducing our dependence on foreign oil; 
the effect on U.S. employment; im-
pacts on motor vehicle safety; cost and 
lead time required for introduction of 
new technologies; and the effects of in-
creased fuel economy on air quality. 

It also directs the Department of 
Transportation to complete two 
rulemakings. First, they must com-
plete a rulemaking within 30 months to 
increase standards for passenger cars. 
Second, they must complete a rule-
making to increase standards for light 
trucks no later than April 2006. This 
will go into effect for model year 2008. 
Each rulemaking is to be given on a 
muliti-year basis, but cannot exceed 15 
model years. This amendment also di-
rects Congress to take action on CAFE 
should the DOT not take action in the 
required timeframe. 

This bi-partisan amendment also in-
cludes expanded research and develop-
ment into the production of hybrid 
electric vehicles and to improve diesel 
combustion. It authorizes $50 million 
per year over the next three years to 
conduct the hybrid electric technology 
research, and $75 million per year over 
the next three years for advanced com-
bustion engine research and develop-
ment. 

Finally, the Bond-Levin amendment 
requires the Federal Government to 
purchase advanced technology vehi-
cles, beginning in 2005. Hybrid vehicles 
must be purchased or leased for light 
duty truck fleets and alternative fuel 
vehicles must be purchased or leased 
for passenger car fleets. 

We can have both energy conserva-
tion and job conservation. But it can-
not be done by changing a number. It 
will take innovative solutions, im-
proved technology, and the setting of 
realistic, achievable goals. The Bond-
Levin amendment accomplishes these 
goals. 

I urge my colleagues to join me in 
supporting the Bond-Levin amend-
ment. 

Thank you.
Mr. DOMENICI. Mr. President, par-

liamentary inquiry: I just returned, 
and I apologize. Where are we now? As 
I understand it, some time was used on 
a matter other than this bill charged 
to other matters. How much time is 
left now, and who has the time? 

The PRESIDING OFFICER. The Sen-
ator from New Jersey has 4 minutes re-
maining. The Senator from Illinois has 
15 minutes. The junior Senator from 
New Mexico has 5 minutes. The senior 
Senator has 5 minutes. The Senator 
from Mississippi has 11⁄2 minutes. 

Mr. DOMENICI. I note the distin-
guished minority whip is here. 

The PRESIDING OFFICER. Does the 
Senator from New Jersey yield his 
time? 

Mr. REID. No. He is not yielding 
back his time. 

Mr. DOMENICI. He did. Yes. 
Mr. LAUTENBERG. I am reserving 

the rest of my time. 
Mr. REID. Mr. President, now that 

the manager of the bill is here, I renew 
a unanimous consent request that I 
made a short time ago. I ask unani-
mous consent that the Feinstein CAFE 
amendment be the next Democratic 
amendment in order. In addition to the 
unanimous consent request, I know the 
Republican manager has first right of 
recognition, but there is going to come 
a time when we offer our next amend-
ment. I am alerting everyone that it 
will be the Feinstein CAFE amend-
ment. 

Mr. DOMENICI. We object to grant-
ing you that privilege at this point. We 
understand the time will come, but it 
isn’t certain that she will have the 
next amendment. That is the point. 

Mr. REID. Mr. President, I have the 
floor. 

The PRESIDING OFFICER. The Sen-
ator does not have time under the 
agreement. 

Mr. REID. I ask unanimous consent 
to have the Lautenberg time. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Mr. President, all day we 
have heard that we are slow-walking 
this bill. In an effort to help manage 
what goes on here, we have asked the 
Senator from California who has a 
CAFE amendment to be the next in 
order. We have 382 amendments. We 
have about half of them over here. Any 
one of the Senators can call up any one 
of their amendments. I think it would 
be in the best interest of the Senate if 
we have an orderly process for offering 
these amendments. This does not dis-
advantage the majority in any way. We 
have done what we can to help move 
this bill forward. Senator FEINSTEIN 
spoke. She came over to offer this 
amendment and couldn’t do it. 

Mr. DOMENICI. We have no objec-
tion. I misunderstood. I apologize. If 
you want the RECORD to reflect that 
the next Democratic amendment will 

be Senator FEINSTEIN’s amendment on 
CAFE, we have no objection. 

Mr. REID. Mr. President, so there is 
no misunderstanding. I ask unanimous 
consent—this is for the Democratic 
Senators—that next Democratic 
amendment that we offer, whenever 
that might be, will be the Feinstein 
CAFE amendment. 

Mr. DOMENICI. That is correct; 
whenever you do. 

Mr. REID. That is right. 
Mr. DOMENICI. So you don’t have 

any misunderstanding either, we will 
be finished with the debate and, as we 
understand it, we will then vote. 

Mr. REID. We will vote. Following 
that vote we have two amendments to 
dispose of—another Durbin amendment 
which may work out very easily, and 
the second is the Campbell amend-
ment. Following that, we have been ad-
vised on several occasions that the ma-
jority who has first right of recogni-
tion wants to offer the new electricity 
section. 

Mr. DOMENICI. That is correct. 
Mr. REID. That is fine. Whenever we 

offer our next amendment, Senator 
FEINSTEIN will offer her amendment on 
CAFE. 

Mr. DOMENICI. We want to accom-
modate. If there was any misunder-
standing, it perhaps was on my part. I 
have no objection.

I yield the floor and suggest the ab-
sence of a quorum, and I ask unani-
mous consent that the time be charged 
equally to the remaining three Sen-
ators. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. The clerk 
will call the roll. 

The bill clerk proceeded to call the 
roll. 

Mr. BINGAMAN. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. BINGAMAN. Mr. President, how 
much time remains for me to discuss 
the Levin-Bond amendment and the 
Durbin amendment under the unani-
mous consent agreement? 

The PRESIDING OFFICER. The Sen-
ator has 4 minutes remaining. 

Mr. BINGAMAN. Mr. President, let 
me speak for that 4 minutes to indicate 
my opposition to the Levin-Bond 
amendment. As I see that amendment, 
by adopting it, we would do two things. 
First, we would be erecting new bar-
riers to the development of meaningful 
fuel economy standards. Secondly, we 
would be effectively walking away 
from an opportunity to do something 
right about decreasing our growing oil 
consumption. In both cases, we would 
be making a mistake. 

The Bond-Levin amendment estab-
lishes additional criteria that would 
impose unnecessary hurdles to any sig-
nificant increase in fuel efficiency 
standards. There are multiple new fac-
tors such as the effect of CAFE stand-
ards on the relative competitiveness of 
manufacturers and levels of U.S. em-
ployment. Those kinds of criteria are 

VerDate jul 14 2003 01:17 Jul 30, 2003 Jkt 019060 PO 00000 Frm 00032 Fmt 0624 Sfmt 0634 E:\CR\FM\G29JY6.128 S29PT1



CONGRESSIONAL RECORD — SENATE S10111July 29, 2003
being added to the current rulemaking 
process. In my view, adding those kinds 
of criteria will only cause the courts to 
revisit the careful balance that is al-
ready struck in the present statute. 

NHTSA already considers in-depth 
evaluations of the impact of a standard 
on safety, on the environment, and on 
American jobs. And the Levin-Bond 
amendment complicates the agency’s 
task by providing a lengthy list of 13 
items which, in my view, are unneces-
sary and deliberately vague new statu-
tory provisions that have to be consid-
ered.

This is not progress. We need to be 
honest with the American people and 
ourselves and recognize that if Alan 
Greenspan cannot even tell us the ef-
fect of a small drop in interest rates on 
the economy in the near future—as it 
is clear that he cannot and has not 
been able to, and he readily admits has 
not been able to—how can we expect 
the National Highway Transportation 
Safety Administration to possibly de-
termine with accuracy the effect of any 
change in CAFE standards on employ-
ment levels or on relative competitive-
ness? 

Passenger vehicles today already use 
more petroleum than is currently pro-
duced in the United States. The Energy 
Information Agency projects consump-
tion to increase an additional 2 million 
barrels per day before the end of this 
decade. Consumer preference has 
switched to light trucks and sport util-
ity vehicles in recent years, and this 
has caused the average fuel economy in 
the U.S. passenger fleet to actually 
drop rather than improve. We are going 
backward with regard to fuel efficiency 
in vehicles. 

Today, we have the lowest fuel effi-
ciency we have had since the early 
1980s in our entire fleet of vehicles. A 
decision not to increase CAFE stand-
ards significantly is a decision to be-
come more and more dependent on for-
eign energy sources. 

I just returned from a meeting in the 
White House, where the President met 
with many of us, including my col-
league from New Mexico, myself, the 
majority leader, the Democratic lead-
er, and all of us were talking about 
how important it is that we move 
ahead with progressive energy legisla-
tion, and that we do so in order to re-
duce our dependence on foreign oil. The 
biggest factor causing an increased de-
pendence on foreign oil is the increase 
in the use of oil and gasoline in motor 
vehicles. Instead of increasing the effi-
ciency with which we reduce the effi-
ciency of our motor vehicles, we are 
moving in just the opposite direction. 

Despite what automakers are saying, 
new engines, transmission, and hybrid 
technologies are now available to give 
automakers the means to increase gas 
mileage over the next 10 years without 
reducing either vehicle size or weight. 
Mr. President, we drove to the White 
House a few minutes ago in a new 
Honda Civic that is a hybrid. The aver-
age miles per gallon of that vehicle is 
between 45 and 50 miles. 

It is very unfortunate, in my view, 
that the only hybrid vehicles available 
to a U.S. consumer today are Japanese 
vehicles. They are the hybrid that is 
produced by Honda and the hybrid pro-
duced by Toyota. 

I see that my time is up. I urge my 
colleagues to oppose the Levin-Bond 
amendment. I do support Senator DUR-
BIN’s amendment. I hope we can adopt 
that amendment and make some sig-
nificant progress toward increasing ve-
hicle fuel efficiency. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from Illinois. 
Mr. DURBIN. Mr. President, would 

you tell me how much time there is be-
fore the votes on the Durbin and Bond-
Levin amendments? 

The PRESIDING OFFICER. The Sen-
ator from Illinois has 12 minutes; the 
Senator from New Jersey has 1 minute 
40 seconds; the Senator from New Mex-
ico has 3 minutes 45 seconds; the Sen-
ator from Mississippi has 1 minute 8 
seconds. 

Mr. REID. Will the Senator yield? 
Mr. DURBIN. Not on my time. 
Mr. REID. This will be off of Senator 

LAUTENBERG’s time. The Senator from 
Missouri, Mr. BOND, has asked that the 
proponents of these amendments have 
some time to speak before the votes 
take place. Senator DURBIN should be 
able to speak last, which is normal; it 
is his amendment. I want to make sure 
everybody has ample time to speak. 
The Senator from Missouri said he 
wants 2 or 3 minutes. Is that OK if Sen-
ator BOND has 2 minutes? 

Mr. DOMENICI. That is fine. I was 
going to make sure he got it by giving 
him some of mine. I appreciate that 
very much. It is hard to say who should 
speak last because the first amendment 
to be voted on is Senator BOND’s 
amendment. Maybe he should be speak-
ing last. If that is the way we are going 
to do it——

Mr. BOND. Mr. President, to clarify, 
is there time after the vote on the Dur-
bin amendment for debate on the Bond-
Levin amendment? 

Mr. REID. The Senator said you are 
going to be first. 

Mr. BOND. Is there time for debate 
after that on the Bond-Levin amend-
ment? 

Mr. REID. Mr. President, I ask unan-
imous consent that there be 4 minutes 
equally divided. 

Mr. DURBIN. Mr. President, what is 
the regular order of the votes on the 
amendments? 

The PRESIDING OFFICER. The vote 
will occur first on the Durbin amend-
ment, followed by the Bond amend-
ment. 

Mr. DURBIN. If I understand the 
unanimous consent request by the Sen-
ator from Nevada, there will be 4 min-
utes before the vote on the amendment 
of the Senator from Missouri. 

Mr. REID. I modify my request to 
that effect. 

Mr. BOND. There will be time allot-
ted for those of us on the other side 

prior to the Durbin amendment—who 
has the last minutes on that, I ask the 
managers? 

Mr. DOMENICI. Well, look, Senator 
DURBIN has 15 minutes. We don’t need 
to give him any more time. He can save 
2 of that for just before the vote. We 
need to save Senator BOND 2 minutes. 
We need to give Senator BOND 2 min-
utes to speak in opposition. Senator 
DURBIN doesn’t need any additional 
minutes beyond the 15. 

Mr. DURBIN. I probably have all I 
need. 

Mr. DOMENICI. I thought you had 
been speaking all afternoon—but it is 
eloquent. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

Mr. DURBIN. Mr. President, please 
alert me when I have 3 minutes re-
maining. 

The PRESIDING OFFICER. The 
Chair will do so. 

Mr. DURBIN. Mr. President, before 
us is the most important single amend-
ment on the question of energy secu-
rity of the United States. That is quite 
a bold assertion but I stand by that be-
cause we understand how dependent we 
are on foreign oil. We understand that 
as long as the cars and trucks that we 
use in America are not fuel efficient, 
we will continue to have this depend-
ence on foreign oil. So if we want to se-
cure the Nation from an energy point 
of view, we have to show leadership on 
the floor of the Senate. We did that in 
1975; 28 years ago, we established stand-
ards that said to those producing cars 
for sale in America: You are not doing 
a good enough job. Fourteen miles a 
gallon is unacceptable. You have to do 
better and we will give you 10 years to 
improve that. And they did. 

At the end of 10 years, 27 and a half 
miles per gallon was the average fleet 
economy average across America. It 
was done because this Congress had the 
will. This Congress stood up to the spe-
cial interest groups and said it is more 
important for the energy future of 
America and for families and busi-
nesses for us to have fuel efficiency. 
Look what we got for it: safe, fuel-effi-
cient vehicles by 1985—double the fuel 
efficiency of just 10 years before. 

Now I come to the floor and say, why 
haven’t we done anything since 1985? 
Eighteen years of inaction. Isn’t it 
time for us to show leadership again? 
You would think I was proposing the 
end of the automobile industry in 
America. Listen to the arguments we 
hear from the other side. A Senator 
came on the floor today and said: If 
DURBIN has his way, we are all going to 
be driving golf carts. 

Get real. The technology is there. 
Don’t take my word for it. I am a lib-
eral arts lawyer. What do I know about 
engineering? 

In 2001, the National Research Coun-
cil came out with a report specifying 
all the technologies currently available 
that could increase fuel efficiency in 
cars and trucks. Why aren’t they being 
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put on those vehicles? Because Detroit 
doesn’t have the will to do it. And be-
cause they don’t, we continue to be 
sold heavier, more cumbersome, and, in 
many respects, more dangerous vehi-
cles, with even worse fuel economy; we 
continue to import oil from overseas 
and be dependent on the Middle East; 
we continue to burn that oil, polluting 
the environment, creating greenhouse 
gases, resulting in public health prob-
lems and a degradation of the environ-
ment and, frankly, endangering species 
on Earth that could live, because they 
are God’s creation, but will be de-
stroyed because we are ignoring our re-
sponsibility today.

There are those who said: We cannot 
do this. We must understand that when 
it comes to this technology war be-
tween the United States and other 
countries, those who oppose this 
amendment say: Don’t you understand, 
Senator DURBIN, we are not up to this 
fight; we cannot win this fight; we have 
to find a way to avoid this battle. And 
I will say to them: That is not my 
point of view. I believe America can 
compete. We have proven it in the past. 
We proved it in 1975. 

These people who are so afraid that 
we will be forced to put a more fuel ef-
ficient car on the road that is also safe 
have told us it is impossible, and lead-
ing that chorus is none other than the 
big three in Detroit, once again falling 
behind when it comes to a global chal-
lenge to do the right thing. That is sad. 

For those of us who want to encour-
age American automobile manufac-
ture, for those of us who want to stand 
behind those workers, I ask them the 
simple question: Why are they afraid to 
lead? Why are they afraid of a chal-
lenge to their creativity, to their inno-
vation, to their leadership? Why must 
we always take second place when it 
comes to automobile technology? I 
think America is capable of much 
more. But those doubters, those who do 
not believe America is up to the chal-
lenge, say: Defeat the Durbin amend-
ment. If you establish a standard of 40 
miles a gallon, America is throwing in 
the towel; we are giving up; no way we 
can compete on that kind of a stand-
ard. 

They also say—and this is the sad-
dest part of their argument—we also 
know foreign countries can compete 
and will compete successfully against 
us. What a sad commentary on Amer-
ican industry for the critics of this 
amendment to come up with that argu-
ment. I do not stand by it. I think if we 
show our leadership, they will show 
theirs. They did it in 1975; they can do 
it again today. 

There is an old story—and it is prob-
ably anecdotal—that after we passed 
the CAFE standards in 1975 and said we 
wanted better fuel efficiency in our 
cars, in Japan they got the message of 
the passage of this new law and they 
said: Go out and hire an army of engi-
neers; we have to be ready to compete. 
When they got the news of the passage 
of this new law in Detroit, they called 

all their leaders together and said: Go 
out and hire an army of lawyers to 
fight this law. That is sadly reflective 
of the mentality that comes to the 
floor today. 

Instead of saying American industry 
can do better, that American families 
can expect more, that the next genera-
tion will have more safe and fuel-effi-
cient cars, the opponents of this 
amendment say it is impossible, it can-
not be done, and it can only be 
achieved at the expense of the Amer-
ican automobile industry. 

That is a sad commentary. Frankly, 
it is one we should reject. I say to my 
colleagues in the Senate: If this Energy 
bill that involves so much work by so 
many people, S. 14, is to have any 
value, aren’t we going to address the 
most important single use of energy by 
American families and businesses 
today—our transportation sector and 
its utilization of the imports of oil? If 
we do not do that, this bill is just win-
dow dressing. It is nice. 

There are some aspects of the bill I 
actually like, but it does not get to the 
heart of the issue. It fears the heart of 
the issue because there are people who 
are afraid of it, and I think they are 
just plain wrong. 

Let me mention a couple of other ar-
guments brought up by my opponents. 
They said the Durbin amendment 
achieving 40 miles a gallon by 2015 is 
too fast and too furious. I remind 
them, the Durbin amendment is an in-
crease of less than 1 mile per gallon per 
year for the first 6 years. That is hard-
ly fast and furious. 

They say my amendment is going to 
terminate jobs, safety, and consumer 
choice. The same weak arguments were 
made in 1975, and they should be re-
jected today as they were in 1975. 

They say my CAFE levels are arbi-
trary. Listen, we use a standard, not 
political argument. The National Acad-
emy of Sciences already identified the 
technologies that can be put in cars 
and trucks effectively. They also say 
the Bond-Levin amendment is a great 
leap forward, but it is a great leap for-
ward for litigation. 

The Bond-Levin amendment is not an 
invitation to innovation; it is an invi-
tation to litigation. Let me tell my 
colleagues why I say that. They estab-
lish the standards by which we can im-
prove fuel efficiency in America 
through the National Highway Traffic 
Safety Administration. On one side of 
this chart are the existing standards. 
There are a handful of them. The oppo-
nents of my amendment decided to add 
all of these items to the standards that 
have to be followed by NHTSA before 
they can improve fuel economy. 

What does this mean? It means that 
if they ever muster the courage to say 
we can have more fuel efficient vehi-
cles, they will be challenged in court 
on each and every one of these ele-
ments. They will be tied up in court for 
years. That is exactly what the oppo-
nents of the Durbin amendment want. 
They do not want to see more fuel effi-

ciency. They want this delayed indefi-
nitely. And that delay means more de-
pendence on foreign oil. It means more 
pollution. It means less energy secu-
rity for America. 

To come up with all of these new cat-
egories that have to be met is just a 
guarantee that, in our lifetime, we will 
never see a change. For 18 years we 
have not. NHTSA, left on its own for 
the last 18 years, has nominally im-
proved MPG, miles per gallon, in Amer-
ica by 1.5 miles per gallon—in 18 years. 
How long will it take us to reach 32 
miles a gallon by that standard? We 
would not see it this century. That is 
how slow they are today. 

In comes the Bond-Levin amendment 
and it says: Let’s throw some other 
categories in here and obstacles to in-
creasing fuel efficiency. 

The American people get this. Amer-
ican businesses do, too. They under-
stand that more fuel efficient vehicles 
are going to make a more productive 
economy, make certain that America 
is more competitive, make certain 
there are more and good paying jobs. 
We are not going to throw in the towel. 
With the Durbin amendment, we accept 
the challenge that we can keep our 
love affair with the automobile alive 
but do it in a responsible way. It is the 
kind of situation our Nation has re-
sponded to time and again, and I think 
we should today. 

The PRESIDING OFFICER. The Sen-
ator has 3 minutes remaining.

The Senator from Missouri. 
Mr. BOND. Mr. President, obviously, 

I do not have the time the Senator 
from Illinois has, but I do want to 
point out that the National Academy 
of Sciences says:

The committee cannot emphasize strongly 
enough that cost efficient fuel economy lev-
els are not recommended CAFE goals.

The National Academy of Sciences 
also said that when the politically 
driven fuel economy numbers were im-
posed in the seventies and eighties, 
somewhere roughly approximating 
2,000 deaths a year occurred on the 
highways due to smaller cars. Talk 
about the production of automobiles in 
auto-related industries in Missouri and 
Illinois, even in New Mexico: 21,000 in 
New Mexico; 16,000 in Rhode Island; 
221,000 in Missouri; 331,000 jobs in Illi-
nois. 

I previously submitted for the 
RECORD a letter from the United Auto 
Workers saying it would endanger the 
jobs of their members. 

Furthermore, we also know it does 
not relate to consumer choice. Thirty 
cars on the road today get more than 30 
miles per gallon, and they represent 
only 2 percent of the sales. Consumers 
do not want them. Unless we have to 
tell people what they have to drive, we 
are not going to get them to drive 
around in these cars unless and until 
we get the technology to produce more 
fuel efficient cars. 

We have seen NHTSA, the National 
Highway Traffic Safety Administra-
tion, make the most significant in-
crease in fuel economy with their light 

VerDate jul 14 2003 01:17 Jul 30, 2003 Jkt 019060 PO 00000 Frm 00034 Fmt 0624 Sfmt 0634 E:\CR\FM\G29JY6.070 S29PT1



CONGRESSIONAL RECORD — SENATE S10113July 29, 2003
truck standards which are going into 
effect. We mandate in the Bond-Levin 
amendment that the maximum feasible 
technology be utilized to increase 
standards in the future. 

Let’s get real. Let’s talk about what 
is technologically feasible, what will 
continue jobs, get better fuel economy, 
not risk the lives of the drivers on the 
road and their families, and also not 
throw out of work the very wonderful 
American men and women who are 
making these automobiles in my State 
and others. 

I urge my colleagues to reject the 
Durbin amendment and support the 
Bond-Levin amendment. 

The PRESIDING OFFICER. Who 
yields time? 

The Senator from New Mexico. 
Mr. DOMENICI. Mr. President, I have 

how many minutes? 
The PRESIDING OFFICER. Two 

minutes 53 seconds.
Mr. DOMENICI. Mr. President, I will 

try to do it in that period of time. I ask 
unanimous consent for 3 minutes in-
stead of the 2 minutes and something. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. Reserving the right to ob-
ject, the Senator from New Mexico, the 
manager of this bill, can have whatever 
time he wants. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DOMENICI. Mr. President, I 
think I am going to do it in 2 minutes 
and whatever few seconds. 

First, I have been looking forward to 
this debate all day because it is a very 
mature debate. The Senate spent a 
good deal of time last year discussing 
these two amendments, as well as oth-
ers. The Feinstein amendment we 
agreed to and that we will be talking 
about, I think we discussed it here-
tofore also, but in any event, a lot of 
time has been spent discussing these 
amendments. 

In addition to these amendments, I 
remind Senators that we have already 
adopted an amendment, that came as 
quite a surprise, by Senator LANDRIEU 
that would require the President to de-
velop a plan to reduce domestic petro-
leum consumption by 1 million barrels 
a day by 2013. Since major reductions 
in oil consumption are most likely 
going to be achieved through reduc-
tions in the use of transport fuels, the 
President, as a result of the Landrieu 
amendment, will probably have to 
focus on measures to increase fuel 
economy. 

I suggest to Senators that the 
Landrieu amendment may obviate the 
need for further debate. Nonetheless, 
we are debating and we will continue 
to debate. It seems to me the Landrieu 
amendment gives the President the 
kind of authority and flexibility need-
ed in this country if, in fact, this issue 
is as important as it is being alluded 
to. 

Keeping that in mind, if the Senate 
must choose among the offered CAFE 
amendments, I must lend my support 

to the amendment offered by Senator 
BOND and Senator LEVIN. Under Bond-
Levin, standards will be based upon 
sound science and solid technical ad-
vice. Their amendment mandates that 
NHTSA experts set a new CAFE num-
ber considering jobs, safety, tech-
nology, and other key factors. 

The Bond-Levin amendment passed 
overwhelmingly last year. I do not 
think much has changed. As a matter 
of fact, we are a little bit more secure 
in terms of energy now. We are still 
using a lot, maybe more, but the world 
is a little more secure in terms of oil 
dependence. The amendment they have 
offered is what I would call a common-
sense amendment. It would not ad-
versely affect employment, safety, or 
consumer choice, but it would do the 
job. 

Incidentally, the amendment is sup-
ported by the United Auto Workers, 
the National Chamber of Commerce, 
the AFL–CIO, the Association of Manu-
facturers, the Farm Bureau of Amer-
ica, and over 30 additional associations. 

When combined with the considerable 
tax incentives for advanced vehicle 
technology in the Finance Committee 
package, the Bond-Levin amendment 
offers a sensible way to achieve fuel ef-
ficiency gains and to reduce our de-
pendence on foreign oil. It does so in a 
way that would not hurt the United 
States economy, increase vehicle cost 
to consumers, and cost American jobs 
or endanger lives. 

I understand the distinguished Sen-
ator from Illinois has about 3 minutes, 
after which time we will start a vote. 

The PRESIDING OFFICER (Mr. 
COLEMAN). The Senator from Illinois. 

Mr. DURBIN. Mr. President, I under-
stand I have 3 minutes to close the de-
bate, is that right? 

The PRESIDING OFFICER. Two 
minutes and 45 seconds. 

Mr. DURBIN. I ask unanimous con-
sent that a list of organizations sup-
porting the Durbin amendment, as well 
as a letter from Mr. Chuck Frank of Z. 
Frank, the world’s largest Chevrolet 
dealer, who supports my amendment, 
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

NATIONAL SUPPORT FOR THE DURBIN CAFE 
AMENDMENT 

Cosponsors: Nelson (FL), Jeffords, Reed 
(RI), Reid (NV), Kennedy, Boxer, Lautenberg. 

Supporting Organizations: Sierra Club, 
Union of Concerned Scientists, Natural Re-
sources Defense Council, U.S. PIRG, Na-
tional Environmental Trust, Friends of the 
Earth, Public Citizen, The Wilderness Soci-
ety, Citizen Action Illinois. 

Coalition on the Environment and Jewish 
Life, National Council of Churches, Hadas-
sah, the Women’s Zionist Organization of 
America, American Jewish Committee, Jew-
ish Council for Public Affairs, Union of 
American Hebrew Congregations, Central 
Conference of American Rabbis, MoveOn, 
Chesapeake Climate Action Network. 

JULY 24, 2003. 
Hon. RICHARD DURBIN, 
U.S. Senate, 
Washington, DC. 

DEAR SENATOR DURBIN: I am writing in 
support of raising fuel economy standards. I 
am the President of ‘‘Z’’ Frank Chevrolet. 
I’ve sold well over 1,000,000 vehicles. My fam-
ily has been selling and leasing cars and 
trucks in Chicago since 1936. Before entering 
the family business in 1976, I graduated from 
George Washington University and then the 
University of Chicago Graduate School of 
Business. I have been a Chevrolet dealer 
since 1982 and since then have also held fran-
chises from Oldsmobile, Hyundai, Mazda, 
Subaru and Volkswagen. 

I know the car business, and I know that 
car companies can, and must, do better for 
the sake of our country. 

I call on you to support the three CAFE re-
lated amendments that are expected to be of-
fered—the Durbin amendment, the Kerry/
McCain amendment and the Feinstein/Snowe 
amendment. 

I support these amendments because I 
know that cars, SUVs and other light trucks 
consume 8 million barrels of oil every day 
and account for 20 percent of U.S. global 
warming emissions. At a time when energy 
security is a national priority, raising fuel 
economy standards will cut the country’s 
dangerous dependence on oil, curb global 
warming, and save consumers money at the 
gas pump. Raising fuel economy standards is 
the best way to manage our energy future 
and encourage automakers to implement 
technologies that already exist. 

How do I know that the auto companies 
can make vehicles that go further on a gal-
lon of gas? Because they’re already doing it 
with a small number of vehicles! 

Existing fuel-saving technologies like 
more efficient engines, smarter trans-
missions, and sleeker aerodynamics are 
being put in some vehicles, but they could be 
in all. Already this year, we have seen a host 
of announcements showing that all kinds of 
vehicles can get better fuel economy using 
existing technology. For instance: 

General Motors announced that it will be 
putting Displacement on Demand technology 
in 100,000 Chevy Trailblazers and GMC En-
voys, helping improve the fuel economy of 
these large SUVs. Continuously Variable 
Transmissions are also gaining in popu-
larity. 

Hybrid-electric drivetrains are also becom-
ing available in a range of vehicles. At this 
year’s Detroit Auto Show, Ford, General Mo-
tors, and Toyota all announced that they 
will have hybrid gasoline-electric SUVs on 
the road within two years that will get close 
to 40 miles per gallon. 

Toyota already has a hybrid gasoline-elec-
tric car on the road, the Prius, and plans on 
having SUVs and more hybrid cars as well. 
The Chevrolet Malibu will have a hybrid 
version by 2005. 

J.D. Power and Associates has forecasted 
that sales of hybrid-electric vehicles will 
reach 500,000 within five years. 

It is not easy for me to be at odds with the 
manufacturer I represent. Selling Chevrolets 
has been very financially beneficial for me 
and my family. But the fact is, they can and 
must do better. They can build cars, trucks 
and SUVs that are safe, affordable, and ex-
citing to drive, while still going further on a 
gallon of gas. It’s in the best interest of our 
country to raise the fuel economy standards 
of our cars and light trucks. Please feel free 
to share this letter with others. I hope it 
helps. 

Sincerely, 
CHARLES E. FRANK, 

President, ‘‘Z’’ Frank Chevrolet.

Mr. DURBIN. Mr. President, when 
one lists all of the groups that oppose 
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this, on business and labor, frankly, we 
would have found the same opposition 
in 1975. Those are the same groups that 
were arguing it is physically impos-
sible for us to have more fuel-efficient 
cars. If they would have had their way, 
we would still all be driving cars at 14 
miles a gallon or worse. 

This Congress rejected those same 
groups and their positions 28 years ago, 
but we have not done a thing since. As 
a result, the fuel efficiency of our cars 
and trucks has gone down. Is that in 
the best interest of America? Is that as 
good as Congress can do, to abdicate 
our leadership and responsibility on 
something this essential? 

I look at these automobile manufac-
turers—many of them are my friends 
and I have worked with them. Cer-
tainly, United Auto Workers has been 
one of my strongest supporting organi-
zations since I have been involved in 
politics, but I just disagree with them. 
I believe America can do better. I think 
if we challenge American business and 
labor to work together for more fuel-
efficient vehicles, they can rise to the 
challenge. But if we throw in the towel, 
as the Bond-Levin amendment does, 
then we know what is going to happen. 
We are going to continue to see this 
situation get worse. 

The Senator from New Mexico talks 
about the Landrieu amendment, and I 
voted for it because it was a wonderful 
little message to include in this bill, 
but it does not have any teeth. It has 
no enforcement. What it basically says 
to the President is we hope he will see 
the light, we hope he will lead the way, 
and if he does, we would sure like to 
help him. 

If that is the case, if that is all Con-
gress is about, why do we have this 
bill? Why do we not say to the Presi-
dent of the United States, why doesn’t 
he take care of the energy needs of 
America, and if he needs us, call us? 
Well, we do not say that. We say we ac-
cept our part of the responsibility to 
pass reasonable laws based on sound 
science to make America more energy 
secure. 

I say to my colleagues, if we have an 
energy bill that does not address the 
fuel efficiency of vehicles, we have ig-
nored the most important energy and 
environmental issue that should be de-
bated under this bill. The special inter-
ests will have won the day again, as 
they failed in 1975, and as a result we 
will continue to see dependence on for-
eign oil, more air pollution, and less 
energy security for America. 

That is not what we should promise 
to further generations, and I urge my 
colleagues to support my amendment. 

The PRESIDING OFFICER. All time 
has expired. The question is on agree-
ing to amendment No. 1384. 

The Senator from New Mexico. 
Mr. DOMENICI. Have the yeas and 

nays been ordered? 
The PRESIDING OFFICER. They 

have not. 
Mr. DOMENICI. I ask for the yeas 

and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The Senator from New Mexico. 
Mr. DOMENICI. Mr. President, we 

are going to vote on this amendment, 
and then immediately following that, 
the next amendment will be the Bond-
Levin amendment, which will be pre-
ceded by 2 minutes of debate on the 
part of Senator DURBIN in opposition 
and Senator BOND in favor. So Senators 
should know we have one vote, with 4 
minutes of debate followed by another 
vote. I ask unanimous consent that the 
second vote be a 10-minute vote. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The question is on agreeing to 
amendment No. 1384. 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll.
Mr. REID. I announce that the Sen-

ator from Florida (Mr. GRAHAM), the 
Senator from Massachusetts (Mr. 
KERRY), and the Senator from Con-
necticut (Mr. LIEBERMAN) are nec-
essarily absent. 

I further announce that, if present 
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote 
‘‘yea’’. 

The PRESIDING OFFICER (Mrs. 
DOLE). Are there any other Senators in 
the Chamber desiring to vote? 

The result was announced—yeas 32, 
nays 65, as follows: 

[Rollcall Vote No. 309 Leg.] 
YEAS—32 

Akaka 
Bingaman 
Boxer 
Cantwell 
Carper 
Chafee 
Clinton 
Collins 
Corzine 
Daschle 
Dayton 

Dodd 
Durbin 
Edwards 
Feinstein 
Gregg 
Harkin 
Hollings 
Inouye 
Jeffords 
Kennedy 
Lautenberg 

Leahy 
Murray 
Nelson (FL) 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Snowe 
Wyden 

NAYS—65 

Alexander 
Allard 
Allen 
Baucus 
Bayh 
Bennett 
Biden 
Bond 
Breaux 
Brownback 
Bunning 
Burns 
Byrd 
Campbell 
Chambliss 
Cochran 
Coleman 
Conrad 
Cornyn 
Craig 
Crapo 
DeWine 

Dole 
Domenici 
Dorgan 
Ensign 
Enzi 
Feingold 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Hagel 
Hatch 
Hutchison 
Inhofe 
Johnson 
Kohl 
Kyl 
Landrieu 
Levin 
Lincoln 
Lott 
Lugar 

McCain 
McConnell 
Mikulski 
Miller 
Murkowski 
Nelson (NE) 
Nickles 
Pryor 
Roberts 
Santorum 
Sessions 
Shelby 
Smith 
Specter 
Stabenow 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 

NOT VOTING—3 

Graham (FL) Kerry Lieberman 

The amendment (No. 1384) was re-
jected.

Mr. DOMENICI. Madam President, I 
move to reconsider the vote. 

Mr. CRAIG. I move to lay that mo-
tion on the table. 

The motion to lay on the table was 
agreed to. 

AMENDMENT NO. 1386 AS AMENDED AND 
MODIFIED 

Mr. DOMENICI. Madam President, 
fellow Senators, if you will not leave, 
we will vote again very shortly. There 
are 4 minutes with 2 minutes on each 
side, and then we will vote on the 
Bond-Levin amendment. The Senator 
from Illinois has the first 2 minutes 
and Senator BOND wraps it up. Then we 
will vote. 

The PRESIDING OFFICER. Who 
yields time? 

Mr. DURBIN. Madam President, 
under the unanimous consent agree-
ment, I have 2 minutes to speak in op-
position to this amendment. 

I understand some of my colleagues 
have offered this amendment in good 
faith in an effort to address the issue. 
The amendment which was just de-
feated addressed the issue. It would 
have increased fuel efficiency of cars. 
This Bond-Levin amendment estab-
lishes additional criteria for the Na-
tional Highway Traffic Safety Admin-
istration to meet before they rec-
ommend and implement any increase 
in fuel efficiency. 

What does this mean? Here are the 
existing standards that have to be met 
with the passage of this amendment. 
We add all of these new standards that 
have to be met. There are more hurdles 
to be cleared. It is an invitation for 
litigation because as the rules are an-
nounced those who oppose them will be 
able to step forward and say: you didn’t 
meet this Bond-Levin criteria or you 
didn’t meet this one. It just means fur-
ther delay. 

We know what NHTSA has done on 
its own. It has increased fuel efficiency 
by 1.5 miles per gallon in a span of 18 
years. This is false hope. This is a fig-
leaf for those who just voted no and 
say they want to vote yes. I encourage 
my colleagues to oppose this amend-
ment. 

Mr. BOND. Madam President, I yield 
to the Senator from Michigan. 

The PRESIDING OFFICER. The Sen-
ator from Michigan is recognized. 

Mr. LEVIN. Madam President, our 
amendment will increase full efficiency 
but in positive ways by giving incen-
tives to purchase vehicles, by having 
the Government buy the vehicles which 
are leaps ahead in technology, and by 
having the Government be more in-
volved in joint research and develop-
ment. By the way, we don’t add cri-
teria which must be met. We add cri-
teria which we want the Department of 
Transportation to consider. 

Is there anyone who doesn’t want the 
Department of Transportation to con-
sider—consider—technological feasi-
bility or safety or economic practica-
bility or the effect on jobs? 

These are not hurdles which must be 
jumped. These are simply relevant 
facts which we want NHTSA to con-
sider. For the life of me, I cannot un-
derstand why all of us would not want 
NHTSA to consider those relevant 
facts.

Mr. BOND. Madam President, I ask 
unanimous consent that Senators 
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BUNNING, VOINOVICH, and NICKLES be 
added as cosponsors. 

I thank my colleagues for a very 
strong vote. With the Senator from 
Michigan and other cosponsors, we ask 
for your support of this measure. 

As I indicated in my earlier remarks, 
there is strong support by the United 
Auto Workers which believes, as I do, 
and which I hope a vast majority of 
this body does, that we can move for-
ward to make progress that is economi-
cally feasible to assure better fuel 
economy while not sacrificing safety 
and not sacrificing jobs but making it 
clear that we are going to use the tech-
nology to build on the most significant 
advance in fuel economy in 20 years 
that the National Highway Traffic 
Safety Administration has just pro-
mulgated for light trucks. 

Let us continue to move forward 
with CAFE based on sound science and 
not political numbers. I urge my col-
leagues to support the Bond-Levin 
amendment. 

The PRESIDING OFFICER. The time 
of the Senator from Missouri has ex-
pired. 

Mr. DOMENICI. I ask for the yeas 
and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The question is on agreeing to the 

amendment. The clerk will call the 
roll. 

The legislative clerk called the roll.
Mr. REID. I announce that the Sen-

ator from North Carolina (Mr. ED-
WARDS), the Senator from Florida (Mr. 
GRAHAM), the Senator from Massachu-
setts (Mr. KERRY), and the Senator 
from Connecticut (Mr. LEBERMAN) are 
necessarily absent. 

I further announce that, if present 
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote 
‘‘nay’’. 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The result was announced—yeas 66, 
nays 30, as follows: 

[Rollcall Vote No. 310 Leg.] 

YEAS—66 

Alexander 
Allard 
Allen 
Baucus 
Bayh 
Bennett 
Bond 
Breaux 
Brownback 
Bunning 
Burns 
Byrd 
Campbell 
Carper 
Chambliss 
Clinton 
Cochran 
Coleman 
Conrad 
Cornyn 
Craig 
Crapo 

Dayton 
DeWine 
Dodd 
Dole 
Domenici 
Dorgan 
Ensign 
Enzi 
Feingold 
Fitzgerald 
Frist 
Graham (SC) 
Grassley 
Hagel 
Hatch 
Hutchison 
Inhofe 
Johnson 
Kohl 
Landrieu 
Levin 
Lincoln 

Lott 
Lugar 
McConnell 
Mikulski 
Miller 
Murkowski 
Nelson (NE) 
Nickles 
Pryor 
Roberts 
Santorum 
Sessions 
Shelby 
Smith 
Specter 
Stabenow 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 

NAYS—30 

Akaka 
Biden 

Bingaman 
Boxer 

Cantwell 
Chafee 

Collins 
Corzine 
Daschle 
Durbin 
Feinstein 
Gregg 
Harkin 
Hollings 

Inouye 
Jeffords 
Kennedy 
Kyl 
Lautenberg 
Leahy 
McCain 
Murray 

Nelson (FL) 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Snowe 
Wyden 

NOT VOTING—4 

Edwards 
Graham (FL) 

Kerry 
Lieberman 

The amendment (No. 1386), as modi-
fied and amended, was agreed to.

Mr. DOMENICI. Madam President, I 
move to reconsider the vote. 

Mr. CRAIG. I move to lay that mo-
tion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico is recognized. 

Mr. DOMENICI. Madam President, if 
I may have the attention of Senators, 
please, there are two amendments. One 
is a Durbin amendment, which Senator 
DURBIN indicated when he sent it to the 
desk was sent up by mistake. It is a so-
called Durbin No. 2 tax amendment. He 
said, then, that he would like to with-
draw it. 

I ask unanimous consent that he be 
permitted to withdraw that amend-
ment. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. REID. Objection. Madam Presi-
dent, I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico retains the 
floor. 

Mr. DOMENICI. Madam President, I 
move to table the Durbin amendment. 

Mr. REID. Madam President, I sug-
gest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll to ascertain the 
presence of a quorum. 

The legislative clerk proceeded to 
call the roll.

Mr. DOMENICI. Madam President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The motion to table has been made. 
Mr. DOMENICI. Parliamentary in-

quiry: Is a motion to set aside the Dur-
bin tax amendment the pending busi-
ness? 

The PRESIDING OFFICER. The Sen-
ator has made a motion to table the 
Durbin amendment. 

Mr. DOMENICI. A motion to table. 
The PRESIDING OFFICER. That mo-

tion is not debatable. 
Mr. DOMENICI. Let’s go. 
Mr. DASCHLE. Madam President, I 

ask unanimous consent that the mo-
tion be withdrawn. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. DOMENICI. That having been 

done, I move to set the amendment 
aside. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DOMENICI. The amendment is 
withdrawn? 

The PRESIDING OFFICER. The mo-
tion to table has been withdrawn. 

Mr. DOMENICI. The amendment is 
still pending. I move to set the amend-
ment of Senator DURBIN aside. 

The PRESIDING OFFICER. Without 
objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from New Mexico has the floor. 

Mr. DOMENICI. I want to set both 
amendments aside so that I can pro-
ceed with another amendment. I ask 
unanimous consent that the Durbin 
amendment be set aside and that the 
Campbell amendment be set aside so 
that we may proceed with the elec-
tricity amendment. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. DASCHLE. Reserving the right 
to object, and I will not object, but I 
publicly express my appreciation to the 
Senator from Washington, Ms. CANT-
WELL, who has some very strong con-
cerns that she hopes to express once we 
get on the electricity title. She has 
several amendments. I have asked the 
distinguished manager if it would be 
his intention to allow the Senator from 
Washington to offer some of these 
amendments tonight. It is my under-
standing—and he can confirm this—
that he is prepared to allow the Sen-
ator from Washington to offer these 
amendments tonight. I know that the 
distinguished ranking member, the 
Senator from New Mexico, also has an 
amendment he is prepared to offer. So 
it is with that understanding that the 
ranking member and the Senator from 
Washington will have amendments, and 
that the Senator from Washington will 
be recognized to offer those amend-
ments. We do not object now to moving 
to the electricity title and setting 
aside the amendments that have been 
pending. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. DOMENICI. I thank Senator 

CANTWELL for her cooperation. First, I 
assure her that what we have just done 
in no way jeopardizes her rights to 
offer amendments. She has not only 
one but maybe a number of amend-
ments she wants to offer to the so-
called electricity provisions. That will 
be offered next, and clearly we are 
going to be on it until Senators have 
no more amendments. So we are going 
to be here long enough for the amend-
ments of Senator CANTWELL to be of-
fered, whatever they are and however 
many there are. 

AMENDMENT NO. 1412 
Mr. DOMENICI. I send the electricity 

amendment to the desk and ask for its 
immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The bill clerk read as follows:
The Senator from New Mexico [Mr. DOMEN-

ICI], for himself, Ms. LANDRIEU, Mr. THOMAS, 
Ms. MURKOWSKI, Mr. CAMPBELL, Mr. SMITH, 
Mr. ALEXANDER, Mr. KYL, Mr. NELSON of Ne-
braska, Mr. HAGEL, Mr. TALENT, Mr. 
BUNNING, and Mr. COLEMAN, proposes an 
amendment numbered 1412.
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Mr. DOMENICI. Madam President, I 

ask unanimous consent that the read-
ing of the amendment be dispensed 
with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The text of the amendment is print-
ed in today’s RECORD under ‘‘Text of 
Amendments.’’) 

Mr. DOMENICI. The electricity 
amendment pending at the desk has 13 
cosponsors. I thank the cosponsors, 
Senator LANDRIEU, Senator THOMAS, 
Senator MURKOWSKI, Senator CAMP-
BELL, Senator SMITH, Senator ALEX-
ANDER, Senator KYL, Senator NELSON 
of Nebraska, Senator HAGEL, Senator 
TALENT, Senator BUNNING, and Senator 
COLEMAN. 

I have a very brief statement, and I 
trust Senators will listen. It is to the 
point. We will be on this until there are 
no more amendments to offer to this 
title.

Mr. DORGAN. Will the Senator from 
New Mexico yield for a question? 

Mr. DOMENICI. I will be pleased to 
yield. 

Mr. DORGAN. Madam President, I 
wanted to make the point and ask the 
question on the electricity title. The 
Senator from New Mexico indicated 
that all amendments would be avail-
able to be offered, and I appreciate 
that. This title, of course, is somewhat 
controversial. 

Mr. DOMENICI. Yes. 
Mr. DORGAN. The question of pro-

tection for consumers is very impor-
tant. It is a very complicated title. I 
hope everyone in the Senate wants to 
plug the holes that existed with respect 
to some of the previous price manipu-
lations that went on, on the west coast. 
My hope is that it is not just a case of 
allowing people to offer amendments 
but to have the staffs on both sides to 
actively work together so that we un-
derstand these provisions and actually 
plug the holes that exist that failed to 
protect consumers on the west coast in 
the last couple of years. 

I know that is what the Senator 
would like to have happen. I know we 
have people on this side who want that 
to happen. I hope we can work together 
to make sure we understand it and 
then fix it. 

Mr. DOMENICI. Madam President, I 
can guarantee Senators that the Sen-
ator from New Mexico has worked for 
the last 7 months on this bill. The elec-
tricity amendment is a compromise 
supported by a broad array of stake-
holders, much broader than I ever 
would have thought when I assumed 
the chairmanship of this committee. I 
believe that, per se, assumes that this 
amendment plugs all the so-called 
loopholes so there will not be any 
Enron end runs. 

I repledge that I will work with any 
Senator who has an amendment that 
they think improves upon this bill. 
That does not mean, however, that 
every amendment that comes along, 
that says it makes this bill better, is 
going to be one that this Senator ac-

cepts. I do not want to return to the 
regulation of PUHCA as a way of pro-
tecting the consumers. Quite to the 
contrary. I believe its day has come. It 
has served its purpose. 

There are a number of letters of sup-
port for this electricity amendment 
which I am offering. Let me start with 
the administration. They say they sup-
port the substitute electricity amend-
ment and believe it will effectively 
modernize our Nation’s antiquated 
electricity laws. 

The National Rural Electric Coopera-
tive Association:

Supports passage of the carefully crafted 
Domenici amendment without modification.

The American Public Power Associa-
tion:

Strongly supports the compromise in its 
totality without modification.

The Large Public Power Council:
Supports the electricity substitute without 

modification.

Electric utility companies such as 
Mid-America, Allegheny, and Xcel, 
have offered their support for the 
Domenici electricity amendment, and I 
have now told my colleagues that it is 
supported by 13 Senators. 

Because it is bipartisan, we might 
call it the Domenici-Landrieu amend-
ment. For those who claim we need a 
balanced energy policy, here is a bal-
anced electric title with wide support 
that needs to be included in our final 
bill. Some would add changes to it, and 
we are willing to look at them, but 
those who understand the complexities 
of the issues known as the Domenici 
electricity amendment know it rep-
resents a fair common ground. That is 
why there is support for this amend-
ment without modification. 

I know there will be a number of sec-
ond-degree amendments, and I am will-
ing to look at them. I have already said 
I am willing to look specifically at 
amendments from the distinguished 
Senator from Washington, Ms. CANT-
WELL. I will look at them carefully. I 
understand the significance of the 
problem she confronts. I do not support 
any amendments yet, and obviously if 
they disturb the delicate and some-
times gentle balance in this bill, I will 
have to oppose them. I will look with 
genuine interest, with the best talent I 
have, at amendments that Senators 
have if they think they really address 
the issues that have beset this country 
over the past 25, 26 months in terms of 
natural gas, utility prices, and utility 
companies and their shenanigans, such 
as at Enron. 

The amendment is now pending. I am 
very proud of it, and I am pleased to be 
at this point. I thank the Chair for rec-
ognition, and I thank the Senate for 
paying attention. We are going to be 
open to amendments, and I understand 
my friend and colleague from New 
Mexico, Senator BINGAMAN, will prob-
ably have an amendment shortly. 

I yield the floor. 
The PRESIDING OFFICER. The jun-

ior Senator from New Mexico. 

AMENDMENT NO. 1413 TO AMENDMENT NO. 1412 
Mr. BINGAMAN. Madam President, I 

send the amendment to the desk and 
ask for its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

The bill clerk read as follows:
The Senator from New Mexico [Mr. BINGA-

MAN] proposes an amendment numbered 1413.

Mr. BINGAMAN. Madam President, I 
ask unanimous consent that the read-
ing of the amendment be dispensed 
with. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The amendment is as follows:
(Purpose: To strengthen the Federal Energy 

Regulatory Commission’s authority to re-
view public utility mergers) 
On page 41, after line 17, strike all that fol-

lows through page 43 line 10, and insert the 
following: 
SEC. . ELECTRIC UTILITY MERGERS. 

Section 203(a) of the Federal Power Act (16 
U.S.C. 824b) is amended to read as follows: 

‘‘(a)(1) No public utility shall, without first 
having secured an order of the Commission 
authorizing it to do so—

‘‘(A) sell, lease, or otherwise dispose of the 
whole of its facilities subject to the jurisdic-
tion of the Commission, or any part thereof 
of a value excess of $10,000,000, 

‘‘(B) merge or consolidate, directly or indi-
rectly, such facilities or any part thereof 
with the facilities of any other person, by 
any means whatsoever, 

‘‘(C) purchase, acquire, or take any secu-
rity of any other public utility, or 

‘‘(D) purchase, lease, or otherwise acquire 
existing facilities for the generation of elec-
tric energy unless such facilities will be used 
exclusively for the sale of electric energy at 
retail. 

‘‘(2) No holding company in a holding com-
pany system that includes a transmitting 
utility or an electric utility company shall 
purchase, acquire, or take any security of, 
or, by any means whatsoever, directly or in-
directly, merge or consolidate with a trans-
mitting utility, an electric utility company, 
a gas utility company, or a holding company 
in a holding company system that includes a 
transmitting utility, an electric utility com-
pany, or a gas utility company, without first 
having secured an order of the Commission 
authorizing it to do so. 

‘‘(3) Upon application for such approval the 
Commission shall give reasonable notice in 
writing to the Governor and State commis-
sion of each of the States in which the phys-
ical property affected, or any part thereof, is 
situated, and to such other persons as it may 
deem advisable. 

‘‘(4) After notice and opportunity for hear-
ing, the Commission shall approve the pro-
posed disposition, consolidation, acquisition, 
or control, if it finds that the proposed 
transaction—

‘‘(A) will be consistent with the public in-
terest; 

‘‘(B) will not adversely affect the interests 
of consumers of electric energy of any public 
utility that is a party to the transaction or 
is an associate company of any party to the 
transaction; 

‘‘(C) will not impair the ability of the Com-
mission or any State commission having ju-
risdiction over any public utility that is a 
party to the transaction or an associate 
company of any party to the transaction to 
protect the interests of consumers or the 
public; and 

‘‘(D) will not lead to cross-subsidization of 
associate companies or encumber any utility 
assets for the benefit of an associate com-
pany. 
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‘‘(5) The Commission shall, by rule, adopt 

procedures for the expeditious consideration 
of applications for the approval of disposi-
tions, consolidations, or acquisitions under 
this section. Such rules shall identify classes 
of transactions, or specify criteria for trans-
actions, that normally meet the standards 
established in paragraph (4), and shall re-
quire the Commission to grant or deny an 
application for approval of a transaction of 
such type within 90 days after the conclusion 
of the hearing or opportunity to comment 
under paragraph (4). If the Commission does 
not act within 90 days, such application shall 
be deemed granted unless the Commission 
finds that the proposed transaction does not 
meet the standards of paragraph (4) and 
issues one or more orders tolling the time for 
acting on the application for an additional 90 
days. 

‘‘(6) For purposes of this subsection, the 
terms ‘associate company’, ‘electric utility 
company’, ‘gas utility company’, ‘holding 
company’, and ‘holding company system’ 
have the meaning given those terms in sec-
tion 1151 of the Energy Policy Act of 2003.’’.

Mr. BINGAMAN. The amendment 
Senator DOMENICI has now offered is a 
substitute for the entire electricity 
title of the Energy bill. It purports to 
contain consumer protections in order 
to compensate for the fact that in this 
bill we are also proposing to repeal 
PUHCA. What is PUHCA? That is the 
Public Utility Holding Company Act. 

I have to agree the substitute amend-
ment Senator DOMENICI has provided 
does contain some increase in the au-
thority the Federal Energy Regulatory 
Commission will have to review merg-
ers and dispositions; that is, some in-
crease in the authority of FERC to re-
view mergers and acquisitions com-
pared to the previous bill. I also con-
cluded the substitute does not do 
enough to solve the problem. 

The amendment I am offering con-
tains the language we passed in last 
year’s Senate Energy bill, language we 
believe fills this inadequacy, solves 
this problem in the underlying provi-
sion. Not only did the amendment pass 
the Senate last year, there was an 
amendment that would have removed 
this language. That amendment lost in 
the Senate by a vote of 67–29. Forty 
Senators voted for much stronger 
merger review authority than the pro-
vision contains. 

FERC’s merger review authority is 
essential in this industry which has 
been based on a system of local and re-
gional monopolies. It is essential that 
authority be vested in FERC. The in-
dustry we are talking about histori-
cally has been based on local and re-
gional monopolies and is moving to-
ward depending much more on a com-
petitive wholesale market for elec-
tricity generation. The industry is 
highly concentrated. Consolidation of 
generation and distribution trans-
mission can prevent the development 
of a genuinely competitive market. 

There are two big problems in the 
substitute provision Senator DOMENICI 
has provided with relation to merger 
and acquisition authority. Let me try 
to explain those. 

First, this proposal does not cover 
the generation of energy. Everyone un-

derstands there are various parts to 
the energy industry. There are genera-
tion companies involved in generation, 
there are those involved in trans-
mission, those that are involved in dis-
tribution, and some that are involved 
in all. However, generation is not cov-
ered under this language. 

The second big problem is there are 
no real protections against cross-sub-
sidies or encumbrance of assets owned 
by utilities. That raises a real prospect 
that people who pay utility bills will 
wind up subsidizing nonprofitable, un-
profitable ventures that companies get 
into, particularly in the case where 
there are holding companies involved. 

Let me talk about each of these 
issues. The first key failure I have 
talked about in the Domenici sub-
stitute is it does not make generation 
acquisitions or dispositions jurisdic-
tional under the law. That means it 
does not give FERC authority over 
those. There is no requirement anyone 
oversee it at the Federal level and sign 
off on it. 

For generation mergers, while it is 
true most activities in this area are di-
vestiture of generation by vertically 
integrated utilities at this time, that 
may not always be the case. Utilities 
getting rid of generation do tend to-
ward deconcentration of the market 
but not if they sell to large and grow-
ing generation companies. Instead of 
leading to less concentration, it can 
lead to more concentration, depending 
upon who is buying these generation 
facilities.

Without the authority provided in 
my amendment, FERC, which is 
charged with making sure the competi-
tive market produces just and reason-
able rates, would have to stand by and 
watch while the industry recon-
centrates rather than deconcentrates. 
A single company could acquire every 
generator in this country and FERC 
could do nothing about it under the 
Domenici substitute. This is not com-
patible with the development of a com-
petitive market. Even when the trans-
action is only the sale of generation fa-
cilities, there are serious issues at 
stake. 

Many of the utilities in the headlines 
lately because they are either facing 
bankruptcy or have deep financial 
troubles have come as a result of the 
utility spinning off its generation to an 
affiliate who then gets into the unregu-
lated electricity market. As a result, 
there are companies such as Xcel and 
Allegany that are experiencing serious 
financial distress because of the activi-
ties of their generation and marketing 
affiliates, but these affiliates are not 
under the jurisdiction of the FERC, so 
there will be no Federal oversight. 

The second failure in the Domenici 
substitute is it does not require the 
FERC to create real protection against 
cross-subsidy or against encumbrance 
of assets in the new merged company. 
My amendment strengthens the stand-
ards under which FERC reviews merg-
ers. Our provision requires the trans-

actions can be shown to do no harm, ei-
ther to competition, to consumers, or 
to the capacity of regulators to regu-
late. Further, it requires that FERC 
determine there will not be any cross-
subsidy of affiliate companies and 
there will not be any encumbrance of 
assets for the benefits of the affiliate. 
This is essential if we are going to pro-
tect ratepayers. We did not allow that 
cross-subsidy to exist. The underlying 
Domenici amendment does not require 
that of the Federal Regulatory Com-
mission. 

Essentially, our provision requires 
that FERC create some way to deter-
mine the goals of the requirement be 
met. Perhaps the only way to accom-
plish this is to create real corporate in-
sulation between the utility affiliate of 
a holding company and its unregulated 
affiliates. That could be done by cre-
ating firewalls around the utility affil-
iate, by enacting rules about trans-
actions between affiliates or in a com-
bination of the two. 

The purposes behind the Public Util-
ity Holding Company Act which we are 
ready to repeal as part of this overall 
Energy bill are to ensure consumers 
are not harmed by the complexity of 
corporate structure, that regulation 
not be made too difficult by that com-
plexity, and that utility affiliates not 
be allowed to benefit from cross-sub-
sidization or to cross-subsidize non-
utility affiliates so that resources of 
the utility wind up being drained away 
from service to the customers. This is 
exactly what the bill requires FERC to 
do before approving a merger. That is 
what our amendment requires FERC to 
ensure before approving a merger. 

I have three charts that will try to 
make this clearer. This is complex. 
Frankly, one of the difficulties of try-
ing to begin in the evening at 6 p.m. 
with this very difficult, complex sub-
ject, there is an awful lot of knowledge 
Senators need to have in order to vote 
intelligently on these issues. Let me 
try to go through it with the charts. 

The first chart is FERC jurisdiction 
at the present time. The Federal En-
ergy Regulatory Commission, FERC, 
has jurisdiction over mergers of two 
different utilities. We are talking 
about, under the Federal Power Act, 
utilities that are vertically integrated. 
That is the traditional utility, the util-
ity that provides electricity to my 
home in New Mexico, provides elec-
tricity to my home in Washington, DC, 
and to homes all around this country. 
Utilities own the generation capacity, 
own the transmission, and own the dis-
tribution. If two utilities want to 
merge, they have to present their pro-
posal to merge to the Federal Energy 
Regulatory Commission, and the Fed-
eral Energy Regulatory Commission 
looks at that and says this is OK or 
this is not OK because we have deter-
mined it is not going to adversely af-
fect the ratepayers. The people at 
home who are being served by one or 
the other of these utilities will not 
have to pay more if we approve this 
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merger. That is what FERC has to de-
termine at this point. 

In the past, all generation was owned 
by jurisdictional utility companies. 
This is the way the system was oper-
ated. If you had a plant to generate 
power, almost certainly that plant was 
owned by a utility company. There 
were no independent companies out 
there saying all we want to do is gen-
erate power and then we will sell it to 
utilities. It was all owned by utilities. 
If a utility merged with another util-
ity, the merger was jurisdictional at 
FERC under the Federal Power Act. 
That means that FERC had to sign off 
on the deal, essentially, and that was 
the protection that was built into the 
law for consumers. 

Since all generation except for small 
renewable generators and cogenerators 
under the Public Utility Regulatory 
Policy Act was owned by utilities that 
were, in fact, under FERC jurisdiction, 
all mergers involving generation came 
under the jurisdiction of FERC. 

That was a good system as far as it 
went, but that was the system which 
made sense when the Federal Power 
Act was enacted because then we were 
dealing with vertically integrated util-
ities. 

The world has changed, so let me go 
to chart No. 2. 

Before I talk about the changed 
world, let me describe this second 
chart. The title of this chart is 
‘‘PUHCA Jurisdiction.’’ I said before, 
PUHCA is the Public Utility Holding 
Company Act, and the Public Utility 
Holding Company Act provides essen-
tially a set of restrictions on what 
holding companies are able to do, and 
particularly what holding companies 
are able to do with regard to purchase 
or acquisition of utilities. If a holding 
company acquired a utility company, 
then the Securities and Exchange Com-
mission under PUHCA, the Public Util-
ity Holding Company Act, had jurisdic-
tion and authority to review that ac-
quisition. The relationships between 
the utility and all of its new affiliates 
were governed by the Public Utility 
Holding Company Act. 

The proposal we have here before us 
in the Senate is let’s repeal this entire 
thing. All of the restrictions under 
which holding companies operate today 
would no longer apply. The question is, 
If we do that, what are we going to sub-
stitute for that jurisdiction or for that 
oversight to ensure that consumers are 
not adversely affected? This shows the 
holding company over here on the 
right, and under it you see it owns a 
utility, it owns other affiliates, it owns 
perhaps another utility, generation and 
marketing affiliate—it has a variety of 
companies it holds as a holding com-
pany. The question is, Who is going to 
have the responsibility to be sure there 
will not be cross-subsidy so that rate-
payers of utilities are not adversely af-
fected if we eliminate the Public Util-
ity Holding Company Act? 

Let me move to the third chart to 
try to explain this. In the new world in 

which we now find ourselves, we no 
longer have as many vertically inte-
grated utility companies. More and 
more we are seeing generation of elec-
tric power done by other companies 
which are not vertically integrated 
utilities. In this new world, generation 
is separated from the utility company, 
and it is either sold to a stand-alone 
generation company or spun off as an 
affiliate of a holding company that 
owns a utility. The sales or the spinoff 
would not be under FERC jurisdiction 
under the Federal Power Act, since 
generation facilities were not specifi-
cally put under FERC’s authority. Gen-
eration facilities wound up under 
FERC’s authority because they were 
part of integrated utilities. Now we are 
saying: OK, what do we put in place to 
live with this new world? 

We are saying we need to specify that 
generation facilities are under FERC 
authority. They clearly would not be 
covered—there is no jurisdiction under 
FERC for the generation affiliate down 
below, or the generation affiliate of 
this utility. If those generation affili-
ates decide to merge, there is no prohi-
bition against that. There is no re-
quirement that any Federal agency re-
view that to see whether it helps or 
hurts utility payers, ratepayers. 

We get back to the point I was trying 
to make at the very beginning of my 
comments, which is you could see a 
company come along and buy up this 
generation affiliate, that generation 
affiliate, buy up all the generation af-
filiates in a region of the country, and 
do whatever it wished with regard to 
their rates for electricity, and nobody 
at the Federal level has oversight to 
review that. 

I do not think that is in the best in-
terests of consumers. I do not think 
that is in the best interests of rate-
payers. Accordingly, I think we should 
fix it. 

There are some horror stories that 
should make the point that what I am 
talking about is not just academic. 
This isn’t something we dreamed up in 
some ivory tower somewhere. These 
are horror stories that can be read 
about in the mainstream press, in the 
trade press; in fact, it is hard to pick 
up a news publication that does not 
tell a new story about how some utility 
or other is in trouble because of its in-
vestments in and involvement in non-
utility businesses. That is a very com-
mon problem that has arisen. 

This is a quote from the December 
Wall Street Journal.

Energy companies burned by disastrous 
forays into commodities trading and other 
unregulated businesses are increasingly 
seeking to pass some of the financial burden 
onto their utility units. This could lead to 
higher electricity rates for consumers in 
coming years.

That is the Wall Street Journal, 
which is not a left-wing publication. 
According to the Journal:

Utilities are being nudged to buy assets 
from affiliates, to make loans to down-at-
the-heels siblings, or to pass more money to 
their parent companies.

Then the story goes on to say:
In many cases, regulators can do little to 

prevent energy holding companies from 
milking their utility units.

What my amendment is trying to do 
is put in place some protections 
against this milking of utility units. 
When you talk about milking a utility 
unit, that is easily translated into rais-
ing electricity rates, raising the rates 
of the ratepayers in order to com-
pensate for bad business judgments, 
unprofitable investments in other 
areas. 

It is not enough for us to have in 
place some vague idea that we want to 
be helpful to consumers. What we want 
to say is the Federal Energy Regu-
latory Commission needs to make a 
finding when it approves one of these 
acquisitions or mergers. It needs to 
make a finding that there is not going 
to be a cross-subsidy, that we are not 
going to see the assets of the utility 
encumbered in order to help some 
other part of this business, some other 
part of this holding company. That is 
what we are saying.

All of these stories result in negative 
effects on ratepayers and consumers. 

When the utility is downgraded, its 
consumers pay increased costs of cap-
ital. Where the utility itself is facing 
bankruptcy, the effects on consumers 
can be even worse than that. 

Wesstar is one example. Wesstar’s 
regulators have been left with the un-
pleasant alternative of saddling the 
utility’s ratepayers with $100 million 
per year, which is the cost that is re-
quired to pay down the debt the com-
pany caused by its investment in un-
regulated ventures. 

It is clear that utility customers 
need to be protected against these ex-
cesses; that firewalls need to be built 
between the utility affiliates of a hold-
ing company and its unregulated affili-
ates. 

These are not stories from the dis-
tant past. These are stories from to-
day’s headlines. Let me go into a little 
more detail on a few of them. Let me 
mention Wesstar. Wesstar I just men-
tioned. Let me go into a little more de-
tail about the problem. 

Wesstar is the largest utility in the 
State of Kansas. It is owned by a hold-
ing company, WRI, that also owns 
KP&L, the other large utility in the 
State. It owns a variety of nonutility 
companies and holdings. All of these 
together used to be the Kansas City 
Power and Light and Kansas Gas and 
Electric. 

Wesstar came under scrutiny last 
year because of its problems caused by 
nonutility affiliates. Wesstar had in-
vested in a number of unregulated ven-
tures, including a home security com-
pany. That investment did not turn out 
well. The holding company shifted $1.5 
billion of debt from the unregulated 
companies to the utility. 

The Kansas Corporation Commission 
began an investigation. The Justice 
Department began an investigation 
last summer. The Federal investigation 
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resulted in the indictment of the CEO 
of the company for bank fraud. The 
Kansas Corporation Commission inves-
tigation resulted in a dramatic restruc-
turing of the company to separate the 
utility from the unregulated companies 
of the holding company. 

The utility customers, in spite of all 
that has since happened—these inves-
tigations occurred after the fact—are 
still left with an obligation to reduce 
the debt of the utility by $100 million a 
year because of the activities of the un-
regulated affiliates. Ratings agencies 
have reduced the debt rating of the 
company to below investment grade at 
this time. That is one example. 

Let me mention another. AES is a 
holding company that owns generation 
assets and marketing assets around the 
world. In 2000, AES acquired Indiana 
Power and Light, which is a regulated 
utility in Indiana. Because of the dif-
ficulties in wholesale electricity mar-
kets, the utility has been propping up 
the debt of the parent company over 
the last 2 years. For the 2 years of 2000 
and 2001, the utility’s dividend pay-
ments to the parent exceeded its earn-
ings by over $100 million. The parent 
company’s rating has dropped from AA 
minus to double B since 2001. The util-
ity’s IPL is at the lowest investment 
grade. The Indiana Utility Regulatory 
Commission had no jurisdiction to re-
view the acquisition of the utility by 
the holding company. 

Let me give one more example. That 
is Portland General Electric. Portland 
General Electric is a regulated utility 
in Oregon. PG&E in the late 1990s was 
acquired by Enron Corporation. The 
Oregon Public Utility Commission re-
quired a number of conditions before it 
agreed to approve that acquisition. As 
a result of the corporate separation re-
quired by the public utility commis-
sion, the effect of Enron’s bankruptcy 
has been less than other similar acqui-
sitions in other States. But even so, 
PG&E is now a parentless company. It 
is in danger of being taken over by an-
other company. The fate of the parent 
company has also had an effect on the 
ability of the company to gain access 
to capital markets. 

I think the Senators from Oregon are 
probably better qualified than I to talk 
in detail about the frustration and dis-
satisfaction that utility ratepayers in 
Oregon have felt as a result of their un-
fortunate circumstance after being 
purchased by Enron. 

The amendment I have offered is 
straightforward. In my view, it closes a 
very significant loophole that still ex-
ists in the electricity title and sub-
stitute electricity title Senator 
DOMENICI has presented to the Senate. 
It will help us head off the kinds of cri-
ses and the kinds of inflation or dra-
matic increase in utility rates that un-
fortunately have been seen in some 
parts of the country. 

This is one of these issues where I 
think 2, 3, or 5 years from now people 
may look back and say, I wonder why 
I didn’t vote for that amendment when 

we had a chance to plug that loophole. 
Those of us on the Energy Committee, 
quite frankly, will be saying, OK, who 
do we call before the Senate Energy 
Committee to hold accountable when 
these problems arise? The reality is it 
is going to be very hard to call anyone 
before the Senate Energy Committee 
unless we strengthen this legislation 
and put in there some very clear, 
bright-line tests that ensure we don’t 
have crossover, to ensure the Federal 
Energy Regulatory Commission is held 
responsible for overseeing the acquisi-
tion, sale, or purchase of generation fa-
cilities. If we make a decision here to 
not vest that responsibility somewhere 
in the Federal Government—and obvi-
ously the place to do it would be the 
Federal Energy Regulatory Commis-
sion—then I think we will rue the day 
we stopped short of doing that. 

I hope my colleagues will support 
this amendment. It goes to the very 
heart of the electricity title of this 
bill. It would correct a very major defi-
ciency in the electricity title of the 
bill as it now comes before the Senate. 

I yield the floor. I urge my colleagues 
to support the amendment. 

The PRESIDING OFFICER (Mr. 
SANTORUM). The Senator from Wyo-
ming is recognized. 

Mr. THOMAS. Mr. President, let me 
say, first of all, I am happy we are 
moving forward with this amendment. 
This, of course, is a total effort to take 
last year’s activities with relation to 
the electric title in the Energy bill and 
to redo it. Actually, we have been 
through this same argument before and 
we came up with a different rec-
ommendation. 

What we are seeking to do is cause 
our electric industry to be in a more 
modern status; to make changes in law 
and policy that reflect changes that 
have taken place and are taking place 
now in the energy industry. 

What we are trying to do here is deal 
with the Public Utility Regulatory 
Policy Act of 1935. We have, of course, 
a Federal policy that has been in place 
for almost 65 years. The Public Utility 
Regulatory Policy Act is an outdated 
statute that imposes barriers to com-
petition and discourages investment in 
transmission.

This is key. What we are seeking to 
do here is to modernize this system so 
that because of the changes that have 
already taken place, for instance, 30 
percent now the power being generated 
by merchant generators who do not do 
their distribution, then there has to be 
an opportunity to have transmission 
lines. The investment in those is very 
high, and we have to make some 
changes in terms of how capital is cre-
ated to be able to do that. 

PUHCA limits geographic and prod-
uct diversification and imposes many 
burdensome filing requirements. We 
are seeking, again, to see if we can’t 
make these rules and these laws more 
simplified without having the expense 
of going through all these things. 
PUHCA is also a barrier to the forma-

tion of regional energy markets be-
cause arguably it could apply to the 
RTOs, the regional transmission orga-
nizations. This is again where we are 
moving. This is where we need to be. 

What we are seeking to do with this 
amendment is have the rules that ap-
plied since 1935 to an electric industry 
that is here in 2005, almost. So we are 
moving backward in a situation which 
we are seeking to modernize. That is 
really what it is all about. Repealing 
PUHCA would not preclude State and 
Federal regulators from protecting 
ratepayers. We have an apparatus in 
place in Government to do that. 

Access to books and records as well 
as rules regarding debt acquisition and 
accounting will protect investments on 
behalf of ratepayers. Also the Depart-
ment of Justice and the Federal Trade 
Commission will continue to protect 
against antitrust violations. 

The Securities and Exchange Com-
mission, which currently overseas 
PUHCA, has recommended on a number 
of occasions that PUHCA be repealed 
with certain consumer protections 
transferred to FERC and State regu-
latory commissions, as noted. 

Certainly there will be market trans-
parency. There will be antimanipula-
tion and enforcement in place. There 
will be rules issued to establish a sys-
tem to do that. It prohibits the filing 
of false information regarding the price 
of wholesale electricity and avail-
ability of transmission capacity. It 
prohibits round-trip trading which was 
mentioned as the reason for making 
this change. It prohibits round-trip 
trading. It expands who can file com-
plaints and who is subject to FERC in-
vestigation. It increases the penalties. 

I guess the point is that there is sub-
stantial consumer protection in place. 
That is basically what we are seeking 
to do.

I rise in opposition to the pending 
amendment which proposes to expand 
the FERC’s merger review authority to 
include acquisition of generating facili-
ties. Under the current law, electric 
utility mergers are already heavily 
regulated. In addition, FERC, the De-
partment of Justice, and the Federal 
Trade Commission must review pro-
posed mergers for their impact on com-
petition. State regulators in affected 
States also review proposed mergers. 
Expanding FERC’s authority to cover 
acquisition of generation facilities is 
unnecessary. Furthermore, this amend-
ment preempts the States’ ability to 
protect consumers. 

The Bingaman amendment requires 
FERC to review and approve any util-
ity acquisition of a generation asset in 
excess of $10 million. Every time a util-
ity wants to replace a major boil or 
steam turbine or install a new switch-
yard, they have to get approval. What 
does that have to do with protecting 
competition which is the reason why 
FERC needs the authority? Absolutely 
nothing. 

Let me explain why this amendment 
is unnecessary to protect consumers. 
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Under existing law, FERC has jurisdic-
tion over wholesale power rates and 
States have jurisdiction over retail 
electric rates. That means that an elec-
tric utility cannot pass through to con-
sumers, either in wholesale electric 
rates or in retail electric rates, any 
cost without first having obtained 
FERC or other State public utility 
commission authorization to do so. So 
a utility that purchases a new boiler—
whether it is $1 million or $100 mil-
lion—cannot pass through these costs 
without having to prove to the rel-
evant regulator that the expenditure 
was prudent. 

If the regulator decides the expendi-
ture is not prudent, then the utility 
cannot pass through the costs, and 
they are borne by the utility’s stock-
holders and not its customers. That is 
good consumer protection practice. 

Let me explain why the pending 
amendment would actually interfere 
with State protection of consumers. 
Under existing Supreme Court doc-
trine, States may not deny the pass 
through of federally approved costs. 
The Supreme Court recently reiterated 
this principle just this summer in a 
June 2, 2003, decision, Entergy Lou-
isiana versus Louisiana Public Service 
Commission. The Supreme Court held 
that FERC approved rates could not be 
second-guessed by State regulators. 
Accordingly, if, as the pending amend-
ment proposes, we require FERC to ap-
prove and review utility acquisitions of 
powerplant utilities used for system 
supply to make retail sales, we are pre-
empting the ability of a State public 
utility commission to review and ap-
prove—or deny—the utility’s incur-
rence of those costs. 

I ask, why should we deny the State 
public utility commissions the ability 
to review utility costs that are being 
passed through in retail rates? How 
does that protect consumers? Will the 
FERC do a better job than our State 
commissions? 

This amendment is both unnecessary 
and unproductive. FERC will continue 
to review utility mergers to ensure 
that it is consistent with the public in-
terest and will review proposed rates 
for the merged companies to ensure 
they are just and reasonable. That is 
FERC’s appropriate role and we do not 
need to change it. 

Increasing FERC’s merger authority 
to include generation-only facilities 
will only serve to impede efficient 
transactions without gaining consumer 
benefits.

For these reasons, I think we should 
oppose the amendment, and I urge that 
we oppose the amendment. 

Again, in general terms, what we 
have done is packaged in this whole 
title, this electric title, the idea of 
what is happening in the electric sys-
tem, where we want to be over time, a 
policy that will work in what is cur-
rently going on and what we hope to 
have happen in the future. To maintain 
and continue to go backward does not 
seem what we are appropriately here to 
do. 

We have gone through this whole 
thing. We have gone through witnesses 
in our committee. It has been ap-
proved. Certainly we ought to move 
forward with this package as it is con-
ceived and dedicated, and we can im-
prove the way we provide electric en-
ergy to everyone. But we have to con-
tinue to look forward and do things dif-
ferently than we have done them in the 
past. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

CHAMBLISS). The Senator from New 
Mexico. 

Mr. BINGAMAN. Mr. President, let 
me make a few comments in response 
to my colleague, my good friend from 
Wyoming. I do think that he is in an 
awkward position because he was co-
sponsor with me of this exact language 
in the consideration of the Energy bill 
in the last Congress—the exact lan-
guage that I am now proposing by way 
of amendment. I thought it was the 
right policy then. I still think it is the 
right policy. I hope very much we can 
persuade Senators to adopt it as part of 
this bill. 

His statement was that we are pre-
empting State authority if we adopt 
the language that I have offered by 
way of amendment. The National Asso-
ciation of Regulatory Utility Commis-
sioners—those are the State commis-
sioners—characterized the bill we had 
last year that had this provision in it, 
the provision I am now offering, as ‘‘an 
admirable compromise between Fed-
eral and State jurisdictional issues.’’ 

That does not sound like the words of 
an entity that believes it has been pre-
empted to the point that it is unable to 
do its job. While it is true that States 
have some ability to deal with some of 
these problems, it is almost always the 
case that their statutes do not reflect 
the degree of protection that is cur-
rently in the law in the Public Utility 
Holding Company Act. They have not 
needed to have laws to provide those 
protections because PUHCA was in 
place. It has been Federal law for many 
years. 

It is also true that many States that 
have found their customers to be vic-
tims of such abuse have not had the 
ability to deal with the problems. I 
gave you a couple of examples before 
where the States came along after the 
fact and tried to investigate, tried to 
find some way to make their con-
sumers or their ratepayers whole, and 
found that they are not really able to 
do that. Some are trying. Some are 
trying in the face of tremendous oppo-
sition from their utilities to get the 
necessary authority from their State 
legislatures. 

Do we have to wait for every State in 
the country to realize that their pro-
tections are inadequate once we repeal 
the Public Utility Holding Company 
Act or should we not here in the Con-
gress provide at least some minimum 
protection at the Federal level to re-
place the protections we are elimi-
nating as we repeal the Public Utility 
Holding Company Act?

I think we owe it to those who sent 
us here to provide this minimal protec-
tion. PUHCA broke up the industry 
into manageable chunks and focused on 
its core business—that is, the provision 
of a monopoly electric provision serv-
ice by requiring that utilities either 
operate primarily in a single State or 
be regulated stringently at the Federal 
level by the Securities and Exchange 
Commission. 

Utilities were also forbidden to en-
gage in businesses that were not di-
rectly related to their monopoly elec-
tric service without explicit approval 
from the SEC. Large utilities were for-
bidden from such activities completely. 
A holding could not acquire more than 
one utility company in more than one 
State without coming under these very 
severe bans. 

So the sprawling empires of inter-
connected corporations owning elec-
tricity utilities were broken up. Com-
panies were required to choose between 
their other businesses—staying in 
those other businesses or staying in 
the electric industry. 

If we are going to repeal the Public 
Utility Holding Company Act, as we 
are proposing to do in this bill, then it 
is essential that we lodge the consumer 
protections that are so important to 
all Americans in a meaningful place. 
We have seen, over the last few years, 
how far astray from the goals of pro-
viding electricity to consumers at af-
fordable prices our industry can wan-
der. As we move forward, we must be 
sure that consumers are protected. 

Let me make a comparison between 
the language that I proposed by way of 
amendment and the underlying lan-
guage. The reason I am offering my 
amendment is that the Domenici sub-
stitute has in it, in my view, very inad-
equate language to ensure that con-
sumers are protected. It says:

After notice and opportunity for a hearing, 
the Commission shall approve the proposed 
disposition, consolidation, acquisition, or 
change of control—

That is any merger or acquisition 
anyone proposes and brings before the 
commission—
if it finds that the proposed transaction will 
be consistent with the public interest.

Well, that is fine. I certainly want 
everything to be consistent with the 
public interest. But that is somewhat 
in the eye of the beholder as to what is 
meant by that phrase. It goes on to 
say:

In evaluating whether a transaction will be 
consistent with the public interest, the Com-
mission shall consider whether the proposed 
transaction will adequately protect con-
sumers, will be consistent with the competi-
tive wholesale markets, will not impair the 
ability of the Commission or State commis-
sion from having jurisdiction following the 
completion of their transaction over any 
public utility, and will not impair the finan-
cial integrity of any public utility that is a 
party to the transaction, or an associate 
company or any part of the transaction, and 
satisfies such other criteria as they think is 
consistent with the public interest.

Essentially, it is going back and say-
ing the Commission has tremendous 
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authority to decide what is consistent 
with the public interest and what is 
not consistent with public interest. 
Whatever they decide pretty much con-
trols. 

What I have proposed in the amend-
ment that I have sent to the desk, and 
what we had in our bill last year, 
which my good friend from Wyoming 
supported last year, was much more 
specific. It said:

After notice and opportunity for a hearing, 
the Commission shall approve the disposi-
tion, or consolidation, or acquisition of con-
trol if it finds that the proposed transaction, 
No. 1, will be consistent with the public in-
terest; second, will not adversely affect in-
terests of consumers of electric energy; 
third, will not impair the ability of the Com-
mission or the State Commission; and, fi-
nally, will not lead to cross subsidization of 
associate companies or encumber any utility 
assets for the benefit of an associate com-
pany.

It seems clear to me that we should 
want to be sure that cross-subsidy will 
not occur. That is a bedrock require-
ment, as I see it, if FERC is going to 
sign off on these acquisitions and 
mergers. That is why we proposed this 
amendment. 

The other thing we propose in this 
amendment, which I think is also bed-
rock, is that companies involved with 
generation—the purchase and sale of 
those companies should also be under 
the jurisdiction of the Federal Energy 
Regulatory Commission. The FERC has 
not had to have that authority up until 
now because we have had the Public 
Utility Holding Company Act, which 
ensured there was oversight. There was 
regulation of those generation compa-
nies. That will no longer be the case 
once the Public Utility Holding Com-
pany Act is repealed. 

The question is, Who is going to over-
see the purchase and sale of generation 
companies? Who is going to try to en-
sure that electric utility rates in a re-
gion, in a State, in a particular area do 
not go up because of the noncompeti-
tive merger, or acquisition, or purchase 
of various generation facilities? 

So, clearly, our amendment tries to 
plug some major loopholes. It is ex-
actly the language we offered in the de-
bate last year. It was adopted at that 
time by a substantial majority of Sen-
ators. It was supported by my good 
friend from Wyoming last year. It is 
good policy. It was good policy then, it 
is good policy now, and it is the kind of 
test which, if we don’t adopt it, we will 
regret that we did not. It is another 
one of these circumstances where at 
some future date we will be giving 
speeches on the Senate floor saying 
let’s tighten up the regulation, 
strengthen the regulation; we don’t 
want to see somewhere around the 
country any more of those problems 
like we just saw. 

I think the opportunity is here 
today. We know enough about the 
problem of cross-subsidization. We 
know enough about the economic dif-
ficulties, the financial difficulties that 
lead to cross-subsidization to antici-

pate this problem and to get ahead of it 
and deal with it. That is what my 
amendment does. I urge adoption of my 
amendment. 

I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from New Mexico, Mr. DOMENICI, is 
recognized. 

Mr. DOMENICI. Mr. President, first, 
I congratulate my colleague from New 
Mexico on his superb argument and 
presentation. I regret that I have to 
disagree. But before I state a few re-
marks, because I believe my friend 
from Wyoming has done a very good 
job of telling the Senate why we don’t 
need this amendment, I would like to 
ask the Senate and all the Senators 
and their staffs, who were paying at-
tention on their behalf, to remember 
now that we are on that very impor-
tant part of this legislation—the elec-
tricity section—which we understood 
many Senators were worried about, 
and we understood a number of Sen-
ators had amendments. 

I have known from the beginning 
that my friend, Senator BINGAMAN, had 
one or two amendments. But I heard 
other people saying: We don’t want to 
hurry along here because this is a very 
important piece of legislation and we 
want to have a chance to offer amend-
ments. 

Well, the time is now. I am very 
hopeful, and the majority leader has 
told me it is up to me. I look at my dis-
tinguished friend, who is very much on 
top of things in the Senate, the Sen-
ator from Nevada, and say that he told 
me and our leader to stay here as late 
as we can tonight to get all the amend-
ments we possibly can on this subject.

We know a lot of Senators are busy, 
but we know they were told we were 
going to be in session every day this 
week. We are going to work day and 
evening. Every evening we work, it 
takes away an extra day at the end of 
the week that will detract from our re-
cess. So if Senators have amendments, 
get them ready. We want them after 
this amendment. 

When I am finished, and after my 
friend from Wyoming has another 
chance to speak, if he wishes, I am 
going to ask the minority side what 
they would like to do next. 

Mr. President, I say to Senator REID, 
my desire is that we not vote imme-
diately on the Bingaman amendment, 
although I am perfectly willing. It is 20 
minutes of 7. There is nobody on our 
side saying we should not. Maybe Sen-
ator REID knows some reasons. I much 
prefer Senators keep doing what they 
are doing but that somebody come 
down and offer another amendment. 
Then I prefer not to vote on that 
amendment. I prefer another amend-
ment until we have as many amend-
ments as we can get in by late tonight. 

Why do I want to work late tonight? 
Besides it being Tuesday and we want 
to finish this bill by Friday, it is the 
unspoken word that the other side of 
the aisle, more so than we do, wants to 
offer some clean-air type amendments 

that really do not belong on this bill 
but have historically or traditionally 
found their way on it because they do 
not have any other place to go. They 
want to offer some amendments. 

There are apparently two amend-
ments on that side, at least, plus a cou-
ple of other amendments in the same 
vein. They wanted to offer them tomor-
row, which can be nicknamed ‘‘environ-
mental day.’’ We want to cooperate. To 
the extent we have to use more of the 
day for electricity amendments, we use 
less time for other amendments. 

I will in a very few words state my 
case. In 1935, I was 3 years old. I am not 
a student of what happened in the 
world during the Great Depression, but 
PUHCA was passed. It is funny sound-
ing. It is terrible it had to have such an 
acronym, PUHCA, Public Utility Hold-
ing Company Act. It is almost one of 
those acronyms that cries out to never 
be called by an acronym, and it is bet-
ter to be called the Public Utility Hold-
ing Company Act than PUHCA. 

Over the years, I have heard that 
funny word, and I did not even want to 
find out what it meant, but Public 
Utility Holding Company was a protec-
tive mechanism to make sure that dur-
ing an era of pyramiding, where big 
money would buy up utilities, there 
was somebody watching. As an exam-
ple, if one very rich bank out of Chi-
cago, IL, started buying up companies 
all over the country and became a 
holding company—thus the title. 

Nobody is crying for the retention of 
PUHCA because there are so many 
other protections for that which it was 
invented. It is time for that funny 
name to disappear, and then it will not 
be used so much. We can then just say 
‘‘used to be PUHCA,’’ and we will not 
have to talk about it. 

The truth is, as Senator THOMAS 
said—and I agree—expanding FERC’s 
authority to cover acquisition of gener-
ating facilities, which is part of Sen-
ator BINGAMAN’s amendment, is unnec-
essary. Furthermore, this amendment 
preempts States’ abilities to protect 
consumers. Repealing PUHCA will not 
preclude State and Federal regulators 
from protecting ratepayers. Access to 
books and records, as well as rules, re-
garding debt acquisition will protect 
investment made on behalf of rate-
payers. 

Also, the Department of Justice and 
the Federal Trade Commission will 
continue to protect against antitrust 
violations, and the Securities and Ex-
change Commission, which currently 
oversees PUHCA, has recommended on 
a number of occasions that it be re-
pealed with certain consumer protec-
tions transferred to FERC and State 
regulatory commissions, as noted 
above. 

What we are doing is getting rid of 
PUHCA, the 1935 antiquated law. In 
place of it, we clarify the jobs FERC 
does today and expand it only in a lim-
ited fashion. Our amendment let’s 
PUHCA review utility transactions. 
The new authority is granted over gas 

VerDate jul 14 2003 04:16 Jul 30, 2003 Jkt 019060 PO 00000 Frm 00043 Fmt 0624 Sfmt 0634 E:\CR\FM\G29JY6.102 S29PT1



CONGRESSIONAL RECORD — SENATES10122 July 29, 2003
acquisitions of utility companies by an 
electric utility company. This protects 
consumers and promotes investment in 
that regard. 

Clearly, if ever there was a case 
where we are overprotecting, it is the 
utility companies. I mentioned how 
many protections already exist. 
PUHCA started disappearing into the 
woodwork and became subservient and 
almost consumed by the SEC—they run 
it. SEC said they do not need PUHCA 
anymore. 

Believe it or not, it is pretty certain, 
when we finally vote, we are going to 
get rid of PUHCA. It is like certain 
past Presidents recommended getting 
rid of PUHCA and 40 years later some-
thing happens. That reminds me of 
something interesting and funny. 
About 8 years ago, I was heralded as 
one who had passed the largest single 
sale of public property, and all I had 
done was to take the U.S. Govern-
ment’s ownership of converting highly 
enriched uranium for use by nuclear 
powerplants, which is owned by the 
public, which had been recommended 30 
years before to be privatized, and I 
privatized it. I was heralded for having 
passed the first multibillion-dollar sale 
of property of the Federal Government. 
It is nothing new. It sure did not take 
any ingenuity, just like it takes no in-
genuity to know that PUHCA ought to 
get out of here. 

In getting rid of PUHCA, the test 
that FERC applies is:

Consistent with the public interest, we do 
not add new tests.

Senator BINGAMAN’s amendment 
does. I do not think we need to add new 
tests. I believe what is in the bill is 
adequate for the governance of FERC 
in that regard. 

When I introduced the bill, I told the 
Senate all the groups that liked this 
bill—the public-private ownership, all 
of them. And it is most interesting, 
they all think we adequately protect 
against whatever the evils might have 
been that PUHCA might have covered: 
Municipalities, the APRAs, the large 
public power companies. They think 
there is a pretty good balance just like 
it is.

At some point in time I hope when 
we vote on this that Senator BINGAMAN 
will understand there are those of us 
who think what we put in the bill is 
perfectly adequate and well balanced 
with reference to protection in this 
area. 

I ask Senator BINGAMAN and Senator 
REID if they are finished? Are we ready 
for another amendment? 

The PRESIDING OFFICER. The Sen-
ator from Nevada. 

Mr. REID. If I could ask the Senator 
from New Mexico a question? 

Mr. DOMENICI. Yes. 
Mr. REID. As I understand it, the 

Senator indicated what he would like 
to do tonight on the electricity title is 
have people come and offer amend-
ments on the electricity title. 

Mr. DOMENICI. Yes. 
Mr. REID. Senator BINGAMAN has an 

amendment. Senator CANTWELL per-

haps has an amendment. There are a 
number of other Senators who wish to 
maybe offer amendments. The question 
I have to ask the Senator from New 
Mexico is, there are people who have 
amendments on other issues, separate 
and apart from the electricity title, 
and at least two Senators have asked if 
the Senator from New Mexico would 
allow the electricity title to be set 
aside and go to other areas. 

Mr. DOMENICI. I say to the Senator 
truthfully, it is not understood how 
hard I worked and how much I worried 
and sweated to get to where we are, 
which is the pending matter. I want 
Senators to understand we have to get 
rid of it. 

Mr. REID. I understand. 
Mr. DOMENICI. So I do not want to 

do that. I want Senators to get their 
amendments, even if it takes us a little 
while longer. The Senator is implying 
there may be four, maybe five. I do not 
know. 

Might I ask Senator BINGAMAN if he 
has another amendment? 

Mr. REID. If I could respond, the 
manager of the bill on our side does 
have another amendment he could offer 
tonight. I would like to continue my 
colloquy with the Senator from New 
Mexico, through the Chair. We have 
people wondering, are we going to vote 
on the first Bingaman amendment now, 
the second Bingaman amendment; are 
we are going to have two votes? What 
is the pleasure of the Senator from 
New Mexico? 

Mr. DOMENICI. My pleasure is that 
we have votes tonight, unless the Sen-
ate sends word, in its inimicable way, 
that we are going to get all the amend-
ments on electricity in due course this 
evening, in which event I would say we 
will not have any votes. 

Mr. REID. I respond to my friend 
from New Mexico, I do not think that 
is going to happen. Senator CANTWELL, 
for example, has amendments she 
wants to offer. She wants to take a lit-
tle time on the first amendment. It is 
going to be more than a few minutes. 
She has asked for some time on that. If 
we cannot agree on a time, I assume 
she would talk for a little while and 
then offer the amendment. 

Mr. DOMENICI. When does the Sen-
ator think she might know? 

Mr. REID. Well, she is ready to offer 
her first amendment but that is going 
to take some time. I do not know if she 
is willing to finish the debate on it to-
night. I could call and ask her. 

Mr. DOMENICI. Could the Senator 
inquire? What we could do then, while 
the Senator is inquiring, we could go 
with the second Bingaman amendment 
and we will stack them with a clear un-
derstanding that when we are ready, 
we will proceed in the same order they 
have been offered to vote on them.

Mr. REID. I say to my friend from 
New Mexico, I think realistically if 
Senator CANTWELL’s is going to be the 
next amendment, it will be very dif-
ficult to finish all of the electricity 
amendments tonight. There are other 
people who want to offer amendments. 

Mr. DOMENICI. To the extent the 
Senator from Nevada desires and can 
be helpful—and that is strictly up to 
him—I would rather we get other Sen-
ators to offer amendments. Senator 
BINGAMAN has one. Are there any oth-
ers? 

We know Senator CANTWELL wants a 
lot of time and we would say to her she 
could be last tonight and take as long 
as she wants. We could then come in in 
the morning and take some more. I do 
not think we ought to have her come 
up and then say the only thing we did 
tonight was the Bingaman No. 1 and 
Cantwell all evening. I think we ought 
to be doing a little more than that. 

Mr. REID. I say to my friend from 
New Mexico, as I said earlier today, I 
know how hard he has worked to get 
the bill here and how important this 
bill is to him personally, and how im-
portant he believes this is for the coun-
try, but I say as sincerely as I can we 
are not going to be able to offer all the 
amendments on electricity tonight. I 
just do not think it will happen. I will 
go to the cloakroom and make some 
calls while the second Bingaman 
amendment is offered, but I think if 
the Senator’s statement is that we are 
going to have to vote on the two Binga-
man amendments unless we finish of-
fering amendments tonight, we are 
going to have to vote on the two Binga-
man amendments because I do not 
think we can get through all the 
amendments tonight. 

Mr. DOMENICI. Let’s try to do this: 
Let us assume that we had Bingaman 
No. 2 and the Senator from Nevada 
went off and tried to discern how many 
other amendments on this subject we 
have, and that he return and say what 
they are. I am perfectly willing then to 
try to set in motion an agreement that 
some of them would be taken up in the 
morning. 

Mr. REID. I will be happy to respond 
to the Senator in the next little bit. 

Mr. DOMENICI. If we do not know, 
we are going to stay here and see how 
many we can flush out. 

Does Senator BINGAMAN want to pro-
ceed? 

Mr. BINGAMAN. Mr. President, I 
would like to say a few more things 
about the pending amendment. 

Mr. DOMENICI. Sure. 
Mr. BINGAMAN. Then I do have a 

second amendment which I am glad to 
offer this evening as well. 

I indicated there are several organi-
zations that have supported the amend-
ment I have sent to the desk, the 
American Association for Retired Per-
sons, AARP, the Air Conditioning Con-
tractors of America, Consumers for 
Fair Competition, the Consumers 
Union, the National Association of 
State Utility Consumer Advocates, Na-
tional Electrical Contractors Associa-
tion, Plumbing, Heating and Cooling 
Contractors, National Association of 
Public Citizens, U.S. PIRG. All of those 
groups support the amendment I have 
offered. 

In addition to that, we have a state-
ment from the Bush administration 
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which was from last year supporting 
FERC review of transfers of generation 
assets, which is part of what the 
amendment does that I have sent to 
the desk. I ask unanimous consent that 
this letter be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
BUSH ADMINISTRATION SUPPORTS FERC RE-

VIEW OF TRANSFERS OF GENERATION ASSETS 
09/14/01 ADMINISTRATION INCLUDES LANGUAGE IN 

ITS DRAFT ‘‘ELECTRIC RELIABILITY TRANS-
MISSION ACT’’
‘‘Clarify the commission’s authority over 

holding company mergers and mergers and 
asset sales involving generation facilities.’’
10/16/01 ADMINISTRATION COMMENTS ON DRAFT 

SENATE BILL ‘‘ELECTRICITY RESTRUCTURING 
ACT’’ (BINGAMAN BILL) 
Mergers and Asset Dispositions. ‘‘FERC 

has the authority to review mergers of ‘pub-
lic utilities’ under section 203 of the Federal 
Power Act, and has asserted jurisdiction 
over mergers of public utility parent compa-
nies. This assertion has not been challenged, 
and holding companies have submitted their 
mergers to FERC for its review. This lan-
guage also clarifies FERC authority over 
public utility mergers and asset dispositions 
involving generation facilities. Under cur-
rent law, FERC has authority over only 
those generation facilities associated with a 
wholesale power contract. If it is going to 
prevent accumulation of market power, it 
should have jurisdiction over generation facili-
ties owned by public utilities’’ (emphasis 
added). 
10/9/01 ‘‘MAJOR PRINCIPLES IN ADMINISTRATION 

POSITION ON ELECTRICITY LEGISLATION’’ (DE-
PARTMENT OF ENERGY) 
Mergers and Asset Dispositions: ‘‘Clarify 

FERC authority over holding company merg-
ers and mergers and asset dispositions in-
volving generation facilities.’’
10/24/01 LETTER FROM FERC CHAIRMAN PAT WOOD 

TO REP. JOHN DINGELL (D–MI) 
Review of Mergers: ‘‘It may be a good idea 

to clarify the Commission’s authority to re-
view mergers involving only generation fa-
cilities and mergers of holding companies 
with electric utility subsidiaries. The in-
creasing amount of competition in power 
generation markets makes this more than an 
academic question.’’

Mr. BINGAMAN. The administration 
includes language in its draft Electric 
Reliability Transmission Act to clarify 
the commission’s authority over hold-
ing company mergers, and mergers and 
asset sales involving generation facili-
ties. In another place in the adminis-
tration’s statement it says they sup-
port clarifying FERC authority over 
holding company mergers and mergers 
and asset dispositions involving gen-
eration facilities. 

What I am proposing is not a radical 
policy proposal. It is exactly what we 
adopted last Congress. It was adopted 
by a substantial majority of the Sen-
ate. It was supported by the Bush ad-
ministration. Now we are backing 
away from that. 

I am told the Senator from New Mex-
ico, my good friend Mr. DOMENICI, says 
this is agreed to by the Public Power 
Association and by the Rural Electric 
Cooperative Association. That is fine. I 
can understand that there are other 
things in the bill, in the overall elec-

tricity title, which cause them to be-
lieve this is something they should be 
quiet about or be willing to support—
swallow hard and support, I would 
add—but the reality is, it is not good 
policy for us to leave this issue 
unaddressed, this issue of adequate au-
thority of the Federal Energy Regu-
latory Commission to oversee the ac-
quisition or sale of generation facili-
ties. That ought to be covered if we are 
going to pass an electricity title. 

Clearly, there should be authority 
and an enforceable responsibility on 
the part of FERC to ensure cross-sub-
sidy does not occur. Those are the two 
primary things my amendment tries to 
deal with. I think they are very impor-
tant. 

I have a letter from MBIA, Richard 
L. Weill, who is the vice chairman of 
MBIA Insurance Corporation. I will 
read portions of that for my colleagues, 
because I think it is instructive. He 
says:

I am writing on behalf of the MBIA Insur-
ance Corporation in support of your proposed 
amendment to the Energy Policy Act of 2003 
that would strengthen the regulatory frame-
work of utility mergers.

MBIA Insurance Corporation is the largest 
financial guaranty insurance company in the 
world. We have guaranteed the timely pay-
ment of principal and interest on more than 
$14 billion of electric utility debt. Our guar-
antee is unconditional and irrevocable, even 
in the event of fraud. In that context, we are 
profoundly concerned about the strength and 
integrity of the regulatory scheme of elec-
tric utilities. 

We are, in a sense, a gatekeeper to the cap-
ital markets for these utilities. We provide 
investors with our unconditional and irrev-
ocable guarantee and, as a result, provide 
the utilities with the lowest possible cost of 
access to the capital markets. Our Triple-A 
rating by all major rating agencies enables 
the utilities to sell debt at the lowest inter-
est rate. We can continue to serve these in-
vestors and this industry only if we can be 
assured of the probity, comprehensiveness 
and fairness of the regulatory framework. 

Your amendment would require that pro-
posed mergers promote the public interest 
that is defined as encompassing the effects 
on competition, economic efficiency and reg-
ulatory oversight. It would also close loop-
holes that enable certain corporate combina-
tions to avoid being characterized as merg-
ers. 

We believe that this amendment will be 
viewed favorably by the capital markets.

We are trying to close loopholes that 
enable certain corporate combinations 
to avoid being characterized as merg-
ers. That is exactly the problem with 
the substitute proposal Senator 
DOMENICI has laid before the Senate. 

By adopting the language in my 
amendment—that was in the bill last 
year—we close those loopholes, we 
guarantee consumers will be protected, 
we guarantee these utilities will get 
the lowest possible interest rates and 
that this insurance arrangement can 
remain in effect. 

This is a very good amendment. I 
hope my colleagues will support it. It 
will strengthen this bill. This is not an 
amendment offered with the intent of 
undermining the electricity title. This 
is an amendment offered with the in-

tent of strengthening the electricity 
title. It is very well crafted, in my 
view, to accomplish that. 

I yield the floor, and at the appro-
priate time I will offer another amend-
ment on a different aspect of the elec-
tricity title. 

Mr. REID. Mr. President, I need to 
confer with the Democratic leader 
about the question asked by the Sen-
ator from New Mexico. In the interim, 
I ask unanimous consent that the Sen-
ator from Illinois, Mr. DURBIN, be rec-
ognized to speak for up to 5 minutes as 
in morning business regarding an un-
fortunate death of one of his close 
friends. 

Mr. THOMAS. Reserving the right to 
object, I would like to make some more 
comments on this particular amend-
ment following the remarks of Senator 
DURBIN. 

The PRESIDING OFFICER (Mr. TAL-
ENT). Without objection, it is so or-
dered. 

(The remarks of Mr. DURBIN are 
printed in today’s RECORD under 
‘‘Morning Business.’’) 

The PRESIDING OFFICER. The Sen-
ator from Wyoming. 

Mr. THOMAS. Mr. President, I take a 
moment to comment again on the 
pending amendment. It has been men-
tioned several times this was in our 
bill last year; that is true. I supported 
it; that is true. But we have to under-
stand how we got in that situation. 

First of all, we had come to the floor 
without having the committee work on 
the bill at all last year. This is quite a 
different situation where we quietly 
and completely have gone through the 
bill. 

I also have to say my friend from 
New Mexico had quite a stronger state-
ment and I had a less strong statement 
than what is in here. We agreed to a 
compromise. So it is not the way I 
would have done it had I had my way, 
but we wanted to move something. In 
any event, that is the way we came to 
have that language. 

We are talking about consumer pro-
tection. We get all tied up in some of 
these terms, but the fact is we are 
seeking to put authority there for 
someone to oversee. What we want to 
do, of course, is to have FERC do it 
without an expansion of authority. 

So we are saying in the language of 
the bill, no public utility shall, without 
first securing the order of the commis-
sion authorizing it to do so, sell, lease, 
or otherwise dispose of facilities; to 
merge or consolidate, directly or indi-
rectly, such facilities or any part 
thereof; purchase, acquire, take any se-
curity over $10 million. 

It is very clear. That is what we do 
under the bill as it now is drafted. 

Then we go on to say in evaluating 
the transaction on the applications and 
so on, the Commission will adequately 
protect consumer interests, will be 
consistent with competitive wholesale 
markets

. . . will not impair the ability of the Com-
mission or the ability of a State commission 
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having jurisdiction following the completion 
of the transaction over any public utility 
that is a party to the transaction or an asso-
ciate company of any party to the trans-
action . . .

That is what we say in the bill.
. . . will not impair the financial integrity 

of any public utility that is a party to the 
transaction or an associate company of any 
party to the transaction, and

Finally:
. . . satisfies such other criteria as the 

Commission considers consistent with the 
public interest.

So what we do is give the direction to 
the Commission to do the very thing 
that we are talking about, and that is 
to ensure that mergers are fair to con-
sumers. That is what this whole area is 
about. It has been drafted carefully to 
be in that form. 

I think it would be a mistake for us 
to adopt any changes in that when we 
have what we need for the protection of 
consumers, something we have agreed 
to, something that is part of a mod-
ernization effort. We should not change 
that by an amendment. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Nevada. 
Mr. REID. I indicated to my friend, 

the distinguished senior Senator from 
New Mexico, and Senator BINGAMAN, 
the manager on our side, that I would 
check to find out what we have in the 
way of amendments. 

This is certainly an incomplete list. 
We have not hot-lined this, but we have 
had people call the cloakroom. We have 
five Senators who wish to offer amend-
ments at this stage. We have at least 
one of those Senators who is going to 
offer multiple amendments—multiple 
means maybe three, maybe four 
amendments. 

To make a long story short and not 
take undue time, we would be agree-
able to having the second Bingaman 
amendment debated tonight. We would 
lay down the first Cantwell amendment 
with the understanding that she will 
lay that amendment down tonight and 
debate it for an hour tonight. She 
wants 2 hours on it tomorrow. 

If the Senator from New Mexico, the 
chairman of the committee, does not 
want to agree to this, then we should 
have the two votes on Bingaman, and 
likely we will not offer any more 
amendments tonight. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico. 

Mr. DOMENICI. First, I thank the 
Senator for the hard work he is doing, 
trying to ascertain from Senators at 
this hour—although we have all been 
telling them we are working, and this 
is the work part of the day, it is not 
hard to find out what they want to do. 
I thank you for the obviously success-
ful effort you made so far. 

Mr. REID. If my friend will yield for 
one other thing I should have said be-
fore? 

Mr. DOMENICI. Yes. 
Mr. REID. As the Senator from New 

Mexico knows, this electricity title is 

very important to some Members of 
the Senate. None of these amendments, 
I want the record to reflect, are done in 
any way to slow up, slow walk, or stop 
this bill. These amendments, as has 
been seen by the amendments of the 
Senator from New Mexico, are amend-
ments offered in good faith to try to 
improve this bill. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico. 

Mr. DOMENICI. Might I say to the 
distinguished Senator from Nevada, all 
I want to try to do is move this bill 
along, as you know, and to do that in 
a way that is consistent with Senators 
having ample time to prepare and to 
present their amendments properly. 
You indicated to me, without certainty 
but relatively close, that you prob-
ably—we are probably looking at eight 
amendments, five Senators, with one of 
them who has three. 

I might ask, Is Senator BINGAMAN’s 
No. 2 included in that? 

Mr. REID. No. 
Mr. DOMENICI. No. So it is the pos-

sibility of nine amendments. I want to 
tell the Senator from the start that, as 
far as the distinguished Senator MARIA 
CANTWELL, I certainly do not have any 
objection to 1 hour tonight and 2 hours 
tomorrow morning. We can start with 
that. But what I do have some concern 
about is trying to determine when we 
would be finished with amendments to 
the electricity title. I tell you that as 
much because I have been hearing from 
your side of the aisle of the great de-
sire to take up two amendments that 
have to do with climate change. I have 
been told the only way that can be 
done, and done right, is tomorrow be-
cause everybody will be here. That is 
two. 

I have been told that—and I know—
Senator BINGAMAN wants to offer his 
amendment with reference to a 10 per-
cent mandatory renewable portfolio, 
and that belongs in the same package. 

I have been told the distinguished 
Senator has a new source performance 
review; is that correct? Is that what it 
is called? 

Mr. REID. That is true. New source 
review. 

Mr. DOMENICI. I remember that 
when I was on the committee—new 
source review. He had that up once. A 
couple of Senators came back who were 
not here then. That may well be why. 
But that is another one we have to 
look at. 

I guess what I am wondering is, if it 
would be asking you too much to sug-
gest the following; that Senator BINGA-
MAN offer his amendment—I am not 
suggesting, I am not proposing this of-
ficially—he offer his second amend-
ment here, and that Senator CANTWELL 
offer her amendment tonight and de-
bate it for an hour; that you try to find 
one more amendment to be offered to-
night, and then that we reach agree-
ment, come back tomorrow, reconvene 
at 9 o’clock in the morning, at which 
time Senator CANTWELL would have her 
time, and all the remaining amend-

ments—that is 9, 10, 11—remaining 
amendments in this area would be fin-
ished by 1 o’clock in the afternoon. 

Mr. REID. We couldn’t agree to that. 
Mr. DOMENICI. What time would 

you think? 
Mr. REID. If Senator CANTWELL de-

bates for 2 hours, that is 11 o’clock. 
Mr. DOMENICI. Yes. 
Mr. REID. And we have three votes, 

that takes us to about 12 or 12:15. That 
would be almost humanly impossible. 

Mr. DOMENICI. What would you like, 
2:30; 3? 

Mr. REID. I say to my friend, I have 
no authority. I am dealing with five 
Senators who are all Senators in their 
own right. I am here just trying to help 
a little and take phone calls from 
them, things of that nature. Some of 
them, frankly, are out doing other 
things tonight. We could not agree to 
that. 

The Democratic leader, with whom I 
spoke just a few minutes ago, indicates 
he thinks, and I would acknowledge he 
is probably right in this regard, about 
as far as we can go tonight is lay Cant-
well down, get a time agreement on 
hers. Maybe during—not maybe, but 
during the morning hours when she is 
debating hers, we would be able to try 
to come up with a list of amendments. 

But any one of these Senators can 
object to a finite list. I just don’t see 
anything happening in the next few 
hours. 

Mr. DOMENICI. I would like to do 
this, with your concurrence. Why don’t 
we proceed with the Bingaman amend-
ment, tell Senator MARIA CANTWELL 
she will be next for an hour tonight. In 
the meantime, would you let us work 
on the unanimous consent request pro-
posal so your staff and ours——

Mr. REID. I say to my friend, I am 
very happy to do that. One thing that 
people on my side—and, frankly, I have 
gotten a call from somebody on your 
side. Are there going to be any votes 
tonight? 

Mr. DOMENICI. Unless an agreement 
is worked out, Senator, we are going to 
have a vote tonight. 

Mr. REID. Then there will be no 
Cantwell amendment offered tonight. 
As soon as Bingaman is offered, we can 
vote on that, and there will be no Cant-
well amendments tonight. 

Mr. DOMENICI. Would the Senator 
like to work on a unanimous consent 
request that includes Senator MARIA 
CANTWELL? 

Mr. REID. I say, Senator BINGAMAN is 
going to take a little bit of time. He 
said he wouldn’t take very long. But if 
he takes a half hour and there is re-
sponse to that, we are not going to fin-
ish what we are doing now until 8:30, 
quarter to 9. Senator CANTWELL is not 
going to offer an amendment at that 
time. 

If you want to finish Bingaman, have 
Cantwell laid down tonight, and have 
Cantwell come in in the morning, that 
is fine. Have votes whenever you want 
them, but if we are going to have votes 
on Bingaman, we are not going to offer 
any more amendments tonight.
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Mr. DOMENICI. Let us make this ef-

fort: That Senator BINGAMAN would 
proceed for as long as it takes, Senator 
CANTWELL will offer her amendment 
and take an hour tonight, and that we 
work on a UC request together while 
that is occurring. She will get her 2 
hours tomorrow, and we will try to get 
a consent as to when we might finish. 
If not, I will go along and say we won’t 
have any votes tonight. 

Mr. REID. I say through the Chair to 
my dear friend, the senior Senator 
from New Mexico, that I don’t think it 
is possible to get an agreement locking 
in these amendments. I just do not 
think it is possible. I don’t want to act 
in bad faith. I would like to do that. I 
believe in an orderly body. But I just 
don’t think I can get that done. We 
have people off the Hill and people just 
automatically object to things at this 
time of night. I don’t think we can get 
it done. 

Mr. DOMENICI. I want to say now—
and I will say it three more times to-
night before we finish—to Senators 
wherever they are that we are not quit-
ting tomorrow night at 7:20. If there 
are Senators who want to be off the 
Hill, they can be off. We are going to be 
here tomorrow night voting on amend-
ments that your side wants. We are 
just about out of amendments on our 
side of the aisle. I am not sure of any 
really important ones left. Your side 
has been telling me they want these 
very important amendments that they 
claim are related to this bill. A whole 
bunch of amendments that are left 
don’t even belong on this Energy bill 
and are not even within this commit-
tee’s jurisdiction. This Senator stands 
up and argues against them but, as a 
matter of fact, they ought to be argued 
by another committee chairman. I am 
not even the one who takes care of 
them. But I will have to do that. 

As long as everybody understands, 
Senator CANTWELL will be taking 2 
hours tomorrow. We are going to start 
at 9 o’clock. We are still going to be on 
these amendments to this bill. We need 
Senators to get ready tomorrow morn-
ing with additional amendments in this 
arena. Then we will proceed quickly to 
the amendments such as the one Sen-
ator FEINSTEIN has and all the others. 
But we will be here tomorrow evening. 
We will be here plenty late as we take 
those amendments, as long as we un-
derstand we are ready to do what you 
recommend. 

Mr. REID. If I could through the 
Chair, is the Senator from New Mexico 
saying that tomorrow we are going to 
move off of the electricity title into 
other areas? 

Mr. DOMENICI. We will stay right on 
electricity in the morning and try to 
finish it as soon as we can. I am hoping 
that it doesn’t take all day so we can 
go to the other issues. But at this 
point, could we just, so as to protect 
you, agree that if you will move as fol-
lows tonight, we will set aside the cur-
rent Bingaman amendment so that the 
second Bingaman amendment can be 

taken up. Then it will be set aside so 
we can take up first the Cantwell. She 
will use 1 hour tonight. We will answer, 
if we see fit. If not, we will debate it to-
morrow. Nonetheless, we will come in 
tomorrow at 9 o’clock, and when we get 
on this bill, Senator CANTWELL will be 
up and she will have an additional 2 
hours on her amendment. I am merely 
adding as a matter of discussion that 
further amendments on this section of 
the bill will be in order at that time. 

Mr. REID. I understand very clearly 
the chairman of the committee. 

Mr. DOMENICI. Is that fair enough? 
Mr. REID. Very fair. 
Mr. DOMENICI. Senators understand 

that means we are not going to vote to-
night. But you certainly can look to a 
late night tomorrow night with votes. 

I yield the floor and thank the distin-
guished Senator. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico. 

Mr. BINGAMAN. Mr. President, I ask 
unanimous consent to set aside the 
amendment that I just sent to the 
desk. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

AMENDMENT NO. 1418 TO AMENDMENT NO. 1412 
(Purpose: To preserve the Federal Energy 

Regulatory Commission’s authority to pro-
tect the public interest prior to July 1, 
2005) 
Mr. BINGAMAN. Mr. President, I 

send an amendment to the desk. 
The PRESIDING OFFICER. The 

clerk will report. 
The assistant legislative clerk read 

as follows:
The Senator from New Mexico [Mr. BINGA-

MAN] proposes an amendment numbered 1418 
to amendment No. 1412:

On page 9, lines 23 through 24, strike ‘‘in-
cluding any rule or order of general applica-
bility within the scope of the proposed rule-
making,’’ and insert: ‘‘nor any final rule or 
order of general applicability establishing a 
standard market design,’’.

Mr. BINGAMAN. Mr. President, my 
colleague from Wyoming is here. I 
mentioned to him that this is an issue 
which I would like us to try to find 
some way to resolve. This is something 
that we may well be able to avoid hav-
ing a vote on tomorrow, if we can find 
a way to resolve it. 

The amendment I have sent to the 
desk tries to clarify something in the 
bill that I think is very important. 
Senator DOMENICI’s substitute contains 
a delay in the issuance of the Federal 
Energy Regulatory Commission’s 
standard market design rulemaking 
until July 2005. I understand that. That 
is fine. I am not trying to disturb that. 
I believe the rule goes too far and 
should be dramatically modified or 
completely abrogated. 

I know there are Members of the Sen-
ate who think 2005 is the wrong date, 
that we ought to go to 2008 or some 
other date. Others believe FERC should 
be permitted to go ahead, and as quick-
ly as they would like. I am not taking 
a position on that issue with my 
amendment. I, frankly, can see both 
sides of the argument. 

My amendment leaves the delay of 
the standard market design rule that 
Senator DOMENICI has included in his 
substitute in place. However, in an ef-
fort to prevent the Federal Energy 
Regulatory Commission from renaming 
the rule and issuing it under a new 
title, the bill also goes on to prohibit 
‘‘any rule or order of general applica-
bility on matters within the scope of 
the rule.’’ 

That means the Federal Energy Reg-
ulatory Commission cannot issue a 
rule or order of general applicability 
on any issue that is dealt with in the 
proposed rule during the 2 years of the 
delay. 

What kind of actions would this pre-
vent? That is the obvious question. 

I think it would prevent the Commis-
sion from doing its job. The Federal 
Energy Regulatory Commission cur-
rently has a rule in the process on 
interconnections to the transmission 
grid. No matter what that rule says, 
the Federal Energy Regulatory Com-
mission would be prohibited from 
issuing it under this language that we 
have in the Domenici substitute. 

Other matters dealt with in the rule 
that the Federal Energy Regulatory 
Commission would be prevented from 
dealing with in a generic manner are 
such issues as market oversight, mar-
ket litigation, transmission pricing, 
the scope of regional transmission or-
ganizations—RTOs—the adequacy of 
rules or transactions across RTO 
boundaries, and, in short, just about 
anything that the Commission does 
about transmission or markets because 
the proposed rule touches on all of 
those issues. 

There are even rules that the Com-
mission is required to issue by other 
provisions in this Domenici substitute 
that they would be prohibited from 
issuing because of this provision that I 
am here trying to change. There are a 
number of rules necessary to get the 
reliability section to work. The bill re-
quires rules on mergers, on trans-
mission access by public power enti-
ties, on participant funding, and other 
matters. 

The provision that I am here trying 
to modify or change would prohibit the 
issuance of those rules whereas in an-
other place in the same title we are 
saying the Commission is directed to 
issue. 

It would be ironic, indeed, if the 
rule’s opponents who want stronger 
participant funding language in the 
rule were to have prevented the Fed-
eral Energy Regulatory Commission 
from issuing this rule related to partic-
ipant funding that they want to see 
issued because of their zeal to prevent 
the standard market design from being 
issued. 

I also believe that some of the orders 
that the Federal Energy Regulatory 
Commission issued in the Western mar-
ket crises would be defined as orders of 
general applicability and would have 
been prohibited. 

If we have another crisis which oc-
curs during these upcoming 2 years, 
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would we not want the Federal Energy 
Regulatory Commission to bring order 
to those markets the way they finally 
did in the West 2 years ago in the sum-
mer?

Everybody, both the opponents and 
the supporters of the standard market 
design, should support the amendment 
I am offering. It is an amendment to 
clarify that the Federal Energy Regu-
latory Commission is not banned from 
issuing any orders or rules that deal 
with any matter in the proposed rule; 
that they should only, instead, be pro-
hibited from issuing a standard market 
design rule by any other name. 

So I believe what I am proposing is 
something that all colleagues who have 
looked at this issue would agree with. 
We are just trying to clarify the lan-
guage so we do not wind up prohibiting 
the Federal Energy Regulatory Com-
mission from doing the very things we 
are going to be calling upon them to 
get done, and that is the effect of the 
language that is in the Domenici sub-
stitute at this time. 

So that is the thrust of my amend-
ment. As I say, this is an issue which, 
frankly, we should not have to be deal-
ing with by amendment on the Senate 
floor. I would hope we could just get 
this resolved at a staff level. We have 
not been able to. I hope that can still 
happen and that we can avoid having 
to go to a vote on this question because 
I think in the final analysis, if anybody 
will spend a little bit of time trying to 
understand this issue, they will agree 
with this change in language that I am 
proposing. And they will agree that is, 
in fact, what the Senate would like to 
see done. 

So, Mr. President, with that, let me 
yield the floor. My colleague may want 
to speak on this same amendment. 

The PRESIDING OFFICER. The Sen-
ator from Wyoming is recognized. 

Mr. THOMAS. Mr. President, I think 
the Senator raises an issue that we 
should discuss, but I have to tell you, 
it has been discussed, and there is a 
certain amount of balance that goes 
into this entire project. In other words, 
there are other parts of the bill which 
indicate that FERC should work with 
RTOs, for example, or should do some 
of the other things. 

Market design is a rather broad con-
cept, and I think this amendment is 
not necessary. It is illogical to read 
this SMD delay to tell FERC it cannot 
do its duty. So when you broaden the 
whole thing to say you can’t do any-
thing, as this amendment implies in es-
tablishing a general market design, I 
suppose you might pick up some things 
that might be a market design and say 
you can’t do that, when in the bill that 
is what we are seeking to cause them 
to do. 

I do agree perhaps there ought to be 
an effort made to clarify this language, 
as I think the Senator wants to do. And 
perhaps there is a way where we could 
do a colloquy, or do something to make 
it certain that it is not there to inter-
fere with the other things we would 

want FERC to be doing; for instance, 
to issue rulemaking on market trans-
parency or participant funding. 

We have a balance. And it is a little 
difficult to achieve that balance if we 
go with this very broad change. So I 
think, as it stands, we would have to 
oppose the amendment. But we encour-
age the Senator—perhaps we could get 
together with our staffs and figure out 
a colloquy that would make it clear in 
some other fashion. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Mexico. 
Mr. BINGAMAN. Mr. President, I ap-

preciate the comments of my friend 
from Wyoming. Now that we know the 
procedure—that this will not be voted 
on until tomorrow at some point—
therefore, there will be an opportunity, 
perhaps this evening or early tomor-
row, when our staffs can get together 
to see if there is any way to accommo-
date this concern I am trying to deal 
with in this amendment. As I say, it is 
a concern which I think many Senators 
will share if they will focus on what we 
are trying to deal with. 

So the amendment is pending. If we 
have to, we can have a vote on it, but 
I would hope we could find another way 
to deal with this issue that will be ac-
ceptable to the chairman of the com-
mittee and to my colleague from Wyo-
ming and to all Senators. 

Mr. President, that is the only other 
amendment I intended to offer this 
evening. 

With that, I yield the floor.
The PRESIDING OFFICER. The Sen-

ator from New Mexico. 
Mr. DOMENICI. I say to my friend, 

Senator BINGAMAN, perhaps, with a lit-
tle bit of time, we can work on it and 
see if there is some way we can avoid 
an amendment. If not, clearly, you un-
derstand yours, and we understand our 
reasoning why we do not need it; that 
it should not be an amendment; that it 
should not be raised to that level; that 
it is not needed in terms of the full 
amendment. But we will work on it. 

Now, I understand the time has ar-
rived when I would make a request be-
cause I don’t think I did the other in 
the form of a unanimous consent re-
quest. 

I ask unanimous consent that the 
second Bingaman amendment be set 
aside so that the distinguished Sen-
ator, MARIA CANTWELL, can offer her 
amendment, and that she would use up 
to 1 hour tonight and have up to 2 
hours tomorrow on that same amend-
ment. 

I ask Senator CANTWELL, that is cor-
rect, is it not, that you would like up 
to an hour tonight and up to 2 hours 
tomorrow on this amendment? 

Ms. CANTWELL. That is correct. 
My colleagues from throughout the 

West are very concerned that they 
have ample time to express their opin-
ion about the electricity title and this 
particular amendment. So if you want 
to limit it to an hour tonight, we will 
use the 2 hours tomorrow to give my 
colleagues a chance to speak. 

Mr. DOMENICI. I just wanted to 
make it clear we are not trying to deny 
you anything. We just have to have 
some idea what comes next so other 
people can be ready. And if it looks as 
if we come in at 9, you would still have 
up to 2 hours for further discussion by 
you and others regarding that amend-
ment. 

The PRESIDING OFFICER. Is there 
objection to the unanimous consent re-
quest? 

Mr. REID. Mr. President, reserving 
the right to object, it is my under-
standing, then, that the request is that 
Senator CANTWELL would be able to lay 
down her amendment tonight, that she 
would have up to 1 hour tonight, 2 
hours tomorrow, and there would be no 
tabling motion before that 2 hours is 
up in the morning. 

Mr. DOMENICI. The Senator is cor-
rect, except, might I say, I think it is 
fair, just for the Senate’s sake, that we 
say on both of those up to 2 hours. And 
I do not intend to amend. But we don’t 
have to wait here if she is finished. 

Mr. REID. No question about that. 
Mr. DOMENICI. I yield the floor. 
The PRESIDING OFFICER. Is there 

objection? 
Without objection, it is so ordered. 
Ms. CANTWELL. If I could clarify, I 

don’t know whether we will actually 
physically lay down the amendment to-
night or the first thing at 9 a.m., but 
we will talk about the amendment, use 
that 1 hour tonight, and use the 2 hours 
according to the agreement. 

Mr. REID. Mr. President, if I could 
respond to the Senator from Wash-
ington, that is your choice. You have 3 
hours on this amendment. You can ei-
ther offer it tonight or in the morning. 
But if you offer it in the morning, the 
time you are taking tonight would run 
against your time. So if you take more 
than an hour tonight, you will lose it 
in the morning. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico. 

Mr. DOMENICI. Mr. President, I 
don’t have any objection, but we have 
been talking for about an hour about 
that amendment and you, I say to the 
distinguished minority whip, have been 
saying the important thing is that she 
would have an hour tonight on her 
amendment. But we are not going to 
have her amendment. We thought it 
was going to be laid down so we would 
know what it is about. 

Mr. REID. Mr. President, I say to my 
friend from New Mexico, the Senator 
from Washington—as long as she 
knows she has a total of 3 hours on her 
amendment—would have no problem 
sharing that with you tonight. 

Mr. DOMENICI. Can we have the 
amendment? That is all we want. 

Ms. CANTWELL. Absolutely. 
Mr. DOMENICI. Thank you. 
I yield the floor. 
The PRESIDING OFFICER. Who 

seeks recognition? 
The Senator from Washington.
Ms. CANTWELL. Mr. President, I 

thank my colleagues for their coopera-
tion. We want all Members to under-
stand the amendment I will be offering 
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tomorrow, and we certainly want the 
American public to understand it. I 
have a few comments on the Domenici 
underlying amendment and on the 
Bingaman amendment as well. They 
are related to our overall effort. 

Let me step back for a moment. The 
debate we have been having involves 
important issues about how America 
moves forward on an energy bill, how 
we diversify our energy away from for-
eign dependence, and how we make the 
right investments. I have a lot of con-
cerns about this bill, that it is not on 
target making the right investments. I 
am sure I will have a chance to get to 
that point later as this bill continues 
to be debated. But what I feel is most 
important tonight is that my col-
leagues and the American people un-
derstand this bill has significant 
changes in it as it relates to consumer 
protections and the failure we have had 
as a government in protecting con-
sumers from the energy crisis that has 
damaged the west coast economy. 

When I think of this debate we have 
had for the last hour or two—actually 
for the last day or so—about how much 
time we should give to the Energy bill, 
I find it amazing. Because the west 
coast economy got hit basically to the 
tune of about $6 billion. That is the 
cost for manipulated contracts that we 
in the west paid for in our economies. 
So when you say, let’s debate these 
amendments and let’s get them off the 
table, let’s give 6 hours to debating 
these amendments, we are basically 
saying to the west coast ratepayers: 
We are giving you 1 hour for every bil-
lion dollars you were gouged by Enron 
and market manipulators. 

We can do better than that. We ought 
to be willing to give the American pub-
lic at least an hour for every million 
dollars they paid in high energy costs 
that were part of manipulated con-
tracts. I feel very fortunate that I have 
an hour tonight and that my col-
leagues from the west and I have 2 
hours tomorrow to talk about this im-
portant issue. Frankly, the American 
people need to have their day in this 
body to debate fully whether we want 
to have changes to our consumer pro-
tection laws, whether this body, the 
Senate, is taking adequate measures to 
protect them from having another 
Enron crisis happen again, and whether 
our own regulators, the Federal Energy 
Regulatory Commission, are doing 
their job in protecting consumers. 

This debate we just had about the un-
derlying Domenici substitute and the 
Bingaman amendment is about that, 
about whether we should allow for 
more of the free market or whether we 
should have more controls. 

My point to the American people is 
that we have a Federal Energy Regu-
latory Commission that has not done 
its job. The Federal Energy Regulatory 
Commission deserves an ‘‘F’’ when it 
comes to protecting consumers. 

Let me show what has happened in 
my home State of Washington, how 
consumers have been gouged by high 

electricity prices. Yes, we were the un-
fortunate State that got caught with 
the second worst drought on record 
which meant our hydro system wasn’t 
producing as much power as we needed 
it to produce. Consequently, what hap-
pened? Well, we had to go out on the 
spot market and buy electricity. When 
we went out to buy that electricity, we 
bought it at a time when California 
had gone through their deregulation 
and there were exorbitant prices, some-
times 300 times the price of electricity. 
Our utilities were forced to buy that 
power. Our consumers were forced to 
pay that price. 

You say: Well, that is an unfortunate 
circumstance of that time period and 
the fact that your State had a drought. 
I can tell you it wasn’t all related to 
our State having a drought. What we 
have found since this time is these con-
tracts were manipulated. Enron has 
said they were manipulated. The De-
partment of Justice has said they have 
been manipulated. We have a Federal 
Energy Regulatory Commission re-
port—that report is so voluminous, 
many pages—that basically documents 
all the different ways in which these 
contracts were manipulated. 

What is the result? The result of that 
has been in my home State of Wash-
ington we have had utilities that have 
ended up having increases in their 
rates. Down in southwest Washington, 
in the Vancouver area, there has been 
an 88 percent rate increase; in parts of 
King County, a 61 percent rate in-
crease; in Snohomish County, a 54 per-
cent rate increase; over in eastern 
Washington, in Okanogan, one of the 
areas that is most economically hard 
pressed in our State, a 71 percent rate 
increase; over on the Olympic penin-
sula, a 43 percent rate increase. 

I ask my colleagues: Which States 
would be willing to put up with those 
kinds of rate increases, from an energy 
crisis where contracts have been ma-
nipulated, and say it is OK? 

The kicker in this situation is these 
aren’t just rates for 1999. Because of 
this crisis and the manipulated con-
tracts Enron has put forth, we are 
stuck with those high energy costs for 
the length of those Enron contracts. In 
fact, even though this report from a 
Federal agency says these contracts 
have been manipulated, and unjustly 
so, these utilities, particularly the one 
here in Snohomish County, have to pay 
this 54 percent rate increase for an-
other 5 years. They are stuck paying 
these Enron contracts for 5 years. 

When the utility said: Why should we 
be paying this price? Why should we 
pay a contract that has been know-
ingly manipulated? Enron is suing 
them. Can you imagine that? Enron, 
who has admitted guilt in manipu-
lating contracts, has the audacity to 
sue utilities in my State, forcing them 
to continue to pay these high rates. 

This debate is about whether we are 
going to get some relief. Somehow peo-
ple think maybe there is a way this 
rate increase of 54 percent doesn’t real-

ly impact people. If you think somehow 
this really isn’t causing harm, I want 
to submit for the RECORD a New York 
Times article from December of 2002, 
just last December, where it showed we 
had more than 14,000 customers from 
that local utility in Snohomish County 
basically disconnected from their en-
ergy source because they couldn’t pay. 

We saw a 44 percent increase in ac-
tual disconnections in Snohomish 
County because people could not afford 
to pay that 54 percent rate increase. 

I ask unanimous consent to print the 
article I referred to in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows:

[From the New York Times, Dec. 22, 2002] 
LEGACY OF POWER COST MANIPULATION 

(By Timothy Egan) 
EVERETT, WA., Dec. 19.—Two years ago 

this month, a record was set at the height of 
the West Coast energy crunch: an hour of 
electric power was sold for $3,250—more than 
a hundred times what the same small block 
had cost a year earlier. 

Now, power supplies are abundant and 
wholesale prices have plummeted. But the 
fallout from what state officials say was the 
largest manipulation of the energy market 
in modern times has continued to hit West 
Coast communities hard. 

Here in Snohomish County, which has the 
highest energy rates in the state, more than 
14,000 customers have had their electricity 
shut off for lack of payment this year—a 44 
percent increase over 2001. They have seen 
electric rate increases of 50 percent, as the 
Snohomish County Public Utility District 
struggles to pay for long-term power con-
tracts it signed with companies like Enron 
at the height of the price run-up. 

Aided by charities, most customers have 
had their power returned within a day of 
being shut off, but others are forced to make 
choices about which necessities they can live 
without. ‘‘It’s a pretty tough thing trying to 
explain to your 5-year-old kid why the lights 
won’t come on anymore,’’ said Crystal Faye 
of Everett. ‘‘I didn’t pay much attention to 
all that stuff about California and Enron, 
but it’s certainly come home to hurt us 
now.’’

Ms. Faye and her husband, Rick, who are 
unemployed, have had their power shut off 
twice this year. Brianne Dorsey, a single 
mother, said she removed the baseboard 
heater in her home here and has had to rely 
on a small wood stove for heat, because she 
is $1,000 behind in paying her electric bills. 

Faced with such tales tied to rate in-
creases along the West Coast, states are try-
ing to get back some of what they lost dur-
ing 18 months when energy prices seemed to 
have no ceiling. The decision this month by 
a federal regulatory judge that California 
utilities had been overcharged by $1.8 billion 
bolstered the case of Northwest utilities 
seeking refunds, officials of those utilities 
said. It also angered California officials, who 
say they will continue to press for a total of 
nearly $9 billion in refunds. The Federal En-
ergy Regulatory Commission is expected to 
decide on Northwest refunds in the spring. 

No matter what the federal government de-
cides, officials say their best hope for com-
pensation is from a number of criminal in-
vestigations being pursued by Nevada and 
the three West Coast states—Washington, 
Oregon and California. They liken their 
cause to state lawsuits against tobacco com-
panies, which started as long shots but re-
sulted in enormous settlements. 
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Aided by a guilty plea in October from a 

former trader for Enron, and by newly dis-
covered internal documents describing how 
companies manipulated the energy market 
in 2000 and 2001, the West Coast states are 
hoping to get settlement money from more 
than a dozen energy trading companies. The 
companies say they acted legally in taking 
advantage of a unique market condition, but 
state officials say the companies created a 
fake energy crisis. 

At the height of the rise in energy costs in 
early 2001, the Bush administration said the 
West Coast’s troubles were a precursor of 
what would happen if the nation did not 
build 1,900 power plants over the next 20 
years. But state officials in the hardest-hit 
areas say the crisis was never about energy 
shortages so much as it was about an epic 
transfer of wealth. They want payback—in 
some cases for immediate relief to con-
sumers who cannot pay their bills this win-
ter. 

Last month, the Williams Company, in 
Tulsa, Okla., agreed to a $417 million settle-
ment with Washington, Oregon and Cali-
fornia. While admitting no wrongdoing, Wil-
liams agreed to pay refunds and other res-
titution to the three states; in return, the 
states dropped an antitrust investigation. 
Among large energy companies, the states 
are seeking refunds from the Mirant Cor-
poration, Reliant Resources Inc., Dynegy 
Inc., Duke Energy and Enron. 

‘‘All of us on the West Coast have been 
hard hit by these rate increases, but the poor 
in this county have just been hammered,’’ 
said Bill Beuscher, who runs the energy as-
sistance program in Snohomish County. Mr. 
Beuscher said that in the first two weeks the 
winter energy assistance program was open 
this year, requests for financial aid were up 
55 percent from the same period last year. 

The power trading companies named in 
criminal investigations and refund cases did 
not want to comment publicly while the 
cases were pending. But several of the com-
panies that are fighting refunds have said in 
their public filings that the utilities, par-
ticularly in the Northwest, are trying to re-
nege on legitimate long-term contracts. 
They said they did not act in collusion and 
explained that the highest prices were a re-
sult of severe market shifts brought in part 
by the Northwest drought. 

In some cases, the power trading compa-
nies said, the utilities resisted buying short-
er contracts, which would have cost them 
less. They also said that some Northwest 
utilities took advantage of the price spikes 
and sold power into the market themselves, 
only to come up short later. The companies 
said they expected to be vindicated when the 
government finishes its refund cases next 
spring. 

Mr. Beuscher said he would like to see 
money from the Williams settlement be used 
to help people who cannot afford the rate in-
crease. Consumers in Oregon and California 
have made similar pleas. But officials in all 
three states say that until there are larger 
settlements with the energy companies, con-
sumers are unlikely to see relief. 

‘‘We hope that the Williams case serves as 
a template,’’ said Tom Dresslar, a spokes-
man for the California attorney general’s of-
fice, ‘‘because California was monumentally 
ripped off by these energy traders.’’

About seven million consumers in Cali-
fornia, who were initially shielded from hav-
ing to pay for runaway energy costs during 
the worst part of the state’s deregulation de-
bacle, are paying rate increases averaging 30 
percent more than the pre-deregulation 
prices of 1996. The state has the highest en-
ergy rates in the nation, consumer advocates 
say, although the structure of the rate in-
crease allows poor people and low energy 
users to escape the recent increases. 

‘‘I don’t hold out a lot of hope that we will 
ever get significant refunds,’’ said Doug Hell-
er of the Foundation for Taxpayer and Con-
sumer Rights, a nonprofit group based in Los 
Angeles. The group calculates that Cali-
fornia power customers overpaid a total of 
$70 billion. 

At the height of the energy troubles, the 
trading companies boasted of record profits 
in their quarterly reports. But many of those 
companies are now near bankruptcy as they 
cope with a downturn that has caused the en-
ergy trading sector to lose 80 percent of its 
value, according to Wall Street analysts. 
‘‘It’s like the highwayman robbed us and 
then spent all the money on booze,’’ Mr. 
Heller said. 

The companies themselves blame the 
states. In one case that was heard this 
month, William A. Wise, chief executive of 
the El Paso Corporation, which is based in 
Houston, denied manipulating the market 
and blamed the officials who set up Califor-
nia’s deregulated energy market for causing 
the price run-ups with ‘‘one bad policy after 
another.’’ 

Under a New Deal-era law, power compa-
nies can be forced to pay refunds if they have 
charged an ‘‘unreasonable and unjust’’ 
amount for electricity. The Federal Energy 
Regulatory Commission, which West Coast 
governors say did very little to restrain 
power traders during the height of the run-
ups, will determine the exact refund amount, 
if any. 

In the meantime, electric rates throughout 
the Pacific Northwest, once among the 
cheapest in the nation, have climbed as 
much as 50 percent. 

California’s problems stem from its cha-
otic attempt at energy deregulation, ap-
proved in 1996 and put in effect in 1998. The 
Northwest, with its tradition of publicly 
owned utilities, was drawn into the Cali-
fornia crisis by a convergence of dry weather 
and freewheeling trading of its own. 

Usually, the Northwest avoids price fluc-
tuations by providing a steady stream of hy-
droelectric power, aided by abundant winter 
rainfall. But in late 2000, a drought in the 
Northwest forced utilities to buy power on 
the open market. Some utilities had also 
tried to sell power into the California mar-
ket but were pinched by the drought. 

At the same time, major energy traders 
were withholding blocks of power to create 
the appearance of further shortages, accord-
ing to Enron memorandums discovered this 
year. 

Refunds were once thought to be unlikely. 
But then came the memorandums—many of 
them detailing schemes to manipulate the 
market under names like Death Star—and 
the agreement in October by Timothy N. 
Belden, a former senior trader for Enron, to 
plead guilty to conspiring with others to ma-
nipulate the West Coast energy market.

Prosecutors say Mr. Belden is cooperating 
with investigations of the power trading 
companies. 

‘‘What really started the ball rolling were 
the smoking-gun memos, and then the guilty 
plea has helped as well,’’ said Kevin Neely, a 
spokesman for the Oregon Department of 
Justice. 

There is also continued bitterness among 
West Coast officials toward the Bush admin-
istration for waiting until June 2001 before 
putting price controls on the market, which 
immediately ended the large price spikes and 
rolling blackouts and brought stability. 

Since then, power use has fallen and prices 
on the short-term market are about where 
they were before the energy run-up of 2000 
and 2001. 

‘‘It was a fallacy to blame this crisis on a 
lack of new power plants,’’ said Steven 
Klein, superintendent of Tacoma, Wash.’s 

public utility, Tacoma Power. ‘‘But it’s a 
shame what came of this. It put a dent in a 
lot of family budgets, and forced some busi-
nesses to close.’’

Ms. CANTWELL. It is impacting peo-
ple in my State. One of the largest em-
ployers in the State, the Boeing Com-
pany, has their major manufacturing 
base located in that particular county. 
In that county, they have made it clear 
they planned to build the next genera-
tion plane. They are not sure whether 
they are going to build that plane 
there or even in Washington State. 
What is on the list of issues about 
which they are concerned? The cost of 
energy, the high cost of energy. So 
again, individual ratepayers are suf-
fering. Businesses are suffering. Busi-
nesses may decide the long-term in-
vestment in Washington State isn’t 
worth it just because Enron manipu-
lated contracts at a time my con-
sumers and my businesses needed af-
fordable electricity. 

We are here tonight to talk about 
this situation and what the Senate is 
going to do about it. It is clear we are 
not doing enough.

I think there are newspapers all over 
the country who basically have said we 
are not doing enough about it. The New 
York Times said, ‘‘This energy crisis 
dims small business hopes.’’ This is an 
administration that wants to get the 
economy on the right track. How can 
you get the economy on the right track 
if you won’t do anything about manip-
ulated energy contracts? Basically, 
they say the ‘‘perfect storm is creating 
a return of the energy crisis,’’ and 
‘‘power cuts in the cold winter ahead 
for those struggling to pay for elec-
tricity.’’ 

Just like I said, in Snohomish Coun-
ty, with a 44 percent increase in dis-
connect notices and an energy crunch, 
the Northwest might face another 
power crisis. ‘‘Costs hit home for the 
energy crisis’’ is in the San Francisco 
Chronicle. Believe me, we are going to 
hear from my colleagues from Cali-
fornia tomorrow about how this crisis 
has impacted them. 

Again, my colleagues on the other 
side of the aisle can spend as much 
time as they want talking about the 
need for future energy supply, which I 
am all for. About the fact that we 
should have been building more supply. 
That is fine. But you have to address 
the issue. The issue is these contracts 
were manipulated. They were schemed. 
The American people will come to 
know them by name—Get Shorty, Fat 
Boy, and a variety of others. That 
might seem humorous to some people, 
but it is not humorous when real peo-
ple suffer the consequences. We are not 
doing enough about it. 

So what else have newspapers said? 
The shocking thing is they basically 
are saying what I think some of my 
colleagues, particularly on the other 
side of the aisle, want to deny. I am 
not sure exactly why they don’t want 
to address it. But they say, ‘‘Enron met 
with energy regulators during the cri-
sis.’’ ‘‘Enron monitor failed to do the 
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job.’’ ‘‘Federal energy regulators 
inept,’’ this says. ‘‘Enron execs often 
called the FERC brass during crisis.’’ 

What is going on here is we have had 
this incredible lobbying effort by 
Enron in getting FERC commissioners 
and doing nothing about this crisis, 
and playing an overexcessive role. Now 
we have the choice as Members of the 
Senate as to whether we are going to 
stand up and do something about this. 

I am outraged and I have been out-
raged about this issue for some time, 
because I go home almost every week-
end and I see the real consequences of 
this problem. But even that pales in 
comparison to the steps I think this 
body is going to mistakenly take if it 
passes the Domenici electricity title as 
it is. 

Mr. President, the Domenici elec-
tricity title as it is does nothing to 
protect consumers on power genera-
tion. The Domenici electricity title ba-
sically takes the only consumer protec-
tion law on the books—the Public Util-
ity Holding Company Act—and repeals 
it. The good Senator from New Mexico, 
Senator BINGAMAN, tried to say: ‘‘Are 
you sure we want to do that because I 
don’t think we should?’’ 

If you are going to change the over-
sight of these utilities, you ought to 
put some protections in place. When 
they do these mergers, maybe we ought 
to figure out a way that we have some 
oversight of this and protect it. We will 
have some other amendments—Senator 
DAYTON’s and some of mine—that say, 
listen, we cannot go far enough in pro-
tecting consumers. How could you go 
too far in protecting consumers when 
we have had one of the biggest energy 
schemes in our country’s history just 
unfold in the last couple of years? 

I applaud this body for passing new 
accounting requirements. I applaud 
giving the SEC more to do on account-
ability, making sure that books are not 
cooked, that schemes are not put into 
place. I applaud the Attorney General 
from New York for his aggressive ac-
tion in making sure that those who 
have been participating from the finan-
cial side in helping to portray to the 
American people that somehow these 
companies were healthy, when in fact 
all they were deploying were buying-
and-selling schemes with inflated pric-
ing. I applaud all of that. But what this 
bill fails to do is take a similar step. It 
fails to take a similar step because it is 
repealing the only consumer protection 
bill we have for electricity. 

So how did we get there? Some of my 
colleagues mentioned the Federal 
Power Act and the Public Utility Hold-
ing Company Act of 1935. During the 
Roosevelt era, guess what? We saw the 
same thing. No surprise. A bunch of en-
ergy companies had total control of the 
market, created a pyramid scheme, 
jacked up the price on consumers. 
Guess what? The Roosevelt administra-
tion said: We cannot tolerate this. Con-
sumers need to be protected. 

So 1935 might seem like a long time 
ago to some of my colleagues, but I 

know one thing—too much concentra-
tion of power by a free market does not 
deliver affordable energy. 

My State is a big believer in cost-
based pricing. We have a lot of public 
power. That public power provides us 
with affordable energy. I am not op-
posed to market-based rates. I am not 
opposed to the free enterprise system. 
As a former businesswoman, I like the 
marketplace where businesses can 
compete and where competition exists, 
where anybody gets nervous when 
there is too much consolidation and 
when there is no oversight. 

So, basically, what we have here in 
the last 2 years is more of a move to-
ward market-based pricing, without 
the regulatory oversight. I would love 
to hear from my colleagues on the 
other side of the aisle who think State 
utility commissions don’t have a re-
sponsible role in making sure that util-
ity rates are not too high and too ex-
pensive. I would love to hear from my 
colleagues that somehow they don’t 
think the Federal Government should 
play a role in wholesale rates and in as-
suring consumers that wholesale rates 
are just and reasonable. But I can tell 
you this. There is nothing just and rea-
sonable about manipulating contracts. 
Even Patrick Wood, chairman of the 
Federal Energy Regulatory Commis-
sion, said so before the Energy Com-
mittee:

‘‘Yes, that is right, Senator Cantwell, con-
tracts that have been manipulated cannot be 
just and reasonable.’’

So why don’t we do something about 
taking the Federal Energy Regulatory 
Commission and strengthening it? Why 
don’t we smack them on the hand and 
say actually you have not done your 
job, because if you want to go through 
the sequencing—the issue is that in 
this timeframe of the explosion of the 
California market and the crisis and 
the problem, what happened is prices 
rose to that exorbitant 300 percent in-
crease. We all started saying we need 
to do something about this; we need to 
have some sort of price cap or price 
mitigation. 

In fact, my predecessor, Slade Gor-
ton, and several other Senators, actu-
ally wrote letters saying we need to do 
something about this energy crisis. 
The former Energy Secretary, now the 
Governor of New Mexico, also said we 
have to do something to stop this ma-
nipulation of pricing. 

The prices actually started unfolding 
in May of 2000 even though a variety of 
people said there is important business 
to do here. Secretary Richardson, in 
December of 2000, 4 or 5 months later, 
said this is an emergency and we need 
to do something about it.

The next day FERC basically decides 
they are going to deny a request to do 
anything about capping the prices. 
They are not going to do anything! It 
took the outrage of many Members of 
Congress, and almost a year later when 
a bipartisan group of Senators intro-
duced a bill to put on price caps that in 
April of 2001 the Federal Energy Regu-

latory Commission finally responded 
and said: Oh, yes, these prices are out-
rageous, and we should do something 
about them. 

Mind you, all of us were saying dur-
ing that time period that these con-
tracts have been manipulated. They 
have been manipulated, and it is not 
fair. Our ratepayers should not have to 
pay these exorbitant prices. At that 
time, people were saying: This is just 
about supply, and if you guys built 
more supply, you would not have a 
problem. We have come to find out that 
it is not all about supply. It is about 
those manipulated contracts. 

What happened is we finally heard 
from the source itself: Enron declaring 
bankruptcy, an investigation of poten-
tial energy market manipulations, and 
then finally, in March of 2003, FERC 
issuing this report saying the prices 
have been manipulated. 

We had to drag that Federal entity 
kicking and screaming into the realiza-
tion that, one, the prices were too 
high; two, that consumers in the West 
absolutely needed relief; and three, 
that these prices have been manipu-
lated. Now we are trying to drag them 
into the realization that manipulated 
contracts that cost ratepayers 54-, 77-, 
80-percent increases over the next 5 or 
6 years are hardly just and reasonable 
or hardly in the public’s interest. 

The underlying Domenici amend-
ment says: Go ahead and trust these 
FERC people; they are doing a good 
job; and let’s take away any of those 
basic tools they have to regulate this 
industry. 

I am surprised that some of my col-
leagues have not said: Let’s just do 
away with FERC and deal with the 
Power Act. We would be better going to 
court and having the courts decide in 
our favor than having a regulatory en-
tity that fails to do its job. But I know 
this: tonight and tomorrow we should 
not be talking about repealing the Pub-
lic Utility Holding Company Act. We 
should not be doing that. 

PUHCA really does hold companies 
accountable for their business service 
to retail customers. It gives the SEC 
the authority to review these mergers 
and put a prohibition on acquisitions if 
they do not think there is evidence 
that we are going to have efficient 
rates. It makes sure they review the 
complex corporate structures. It makes 
sure that these companies do not ex-
ploit the consumer. It really did give 
the SEC the ability to regulate pyr-
amid schemes that were based on ficti-
tious or unsound value assets that had 
no relationship to fair sums of what 
was being invested and how much the 
company was worth. It is amazing, that 
was a 1935 act. I guess history really 
does repeat itself because these are the 
same abuses we have seen in the Enron 
situation. 

Remember the maze of affiliates and 
offshore partnerships that were part of 
the Enron scheme? Remember Enron’s 
diversification into businesses as far 
afield as trading of weather derivatives 
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and water supply? Remember how 
Enron inflated their stock price and 
then it collapsed? It created such a 
gaping hole for individuals that they 
ended up losing their entire investment 
for retirement because of the collapse. 

I can tell you this: We do not want to 
repeal PUHCA. What we want to do is 
have some further securities put in 
place. Some of those securities need to 
respond to these various schemes that 
have been perpetrated on the American 
consumer. 

If we could see some of those 
schemes, I think the American public 
would be shocked to know that some-
one actually spent their time thinking 
up schemes in which the market could 
be manipulated. 

I even have an article that Enron’s 
Ken Lay admitted that he had gone to 
the then-current FERC Commissioner 
and said: If you continue to help us on 
this scheme, then we will continue to 
support you for the renomination of 
FERC. I guess Mr. Hebert was not quite 
so supportive because he was not re-
nominated to that post. I ask unani-
mous consent that this article be print-
ed in the RECORD.

The being no objection, the material 
was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, May 25, 2001] 
POWER TRADER TIED TO BUSH FINDS 

WASHINGTON ALL EARS 
(By Lowell Bergman and Jeff Gerth) 

Curtis Hebert Jr., Washington’s top elec-
tricity regulator, said he had barely settled 
into his new job this year when he had an un-
settling telephone conversion with Kenneth 
L. Lay, the head of the nation’s largest elec-
tricity trader, the Enron Corporation. 

Mr. Hebert, chairman of the Federal En-
ergy Regulatory Commission, said that Mr. 
Lay, a close friend of President Bush’s, of-
fered him a deal: If he changed his views on 
electricity deregulation, Enron would con-
tinue to support him in his new job. 

Mr. Hebert (pronounced A-bear) recalled 
that Mr. Lay prodded him to back a national 
push for retail competition in the energy 
business and a faster pace in opening up ac-
cess to the electricity transmission grid to 
companies like Enron. 

Mr. Hebert said he refused the offer. ‘‘I was 
offended,’’ he recalled, though he said he 
knew of Mr. Lay’s influence in Washington 
and thought the refusal could put his job in 
jeopardy. 

Asked about the conversation, Mr. Lay 
praised Mr. Hebert, but recalled it dif-
ferently. ‘‘I remember him requesting’’ 
Enron’s support at the White House, he said 
of Mr. Hebert. Mr. Lay said he had ‘‘very 
possibly’’ discussed issues relating to the 
commission’s authority over access to the 
grid. 

As to Mr. Hebert’s job, Mr. Lay said he told 
the chairman that ‘‘the final decision on this 
was going to be the president’s, certainly not 
ours.’’

Though the accounts of the discussion dif-
fer, that it took place at all illustrates 
Enron’s considerable influence in Wash-
ington, especially at the commission, the 
agency authorized to ensure fair prices in 
the nation’s wholesale electricity and nat-
ural gas markets, Enron’s main business. 

Mr. Lay has been one of Mr. Bush’s largest 
campaign contributors, and no other energy 
company gave more money to Republican 
causes last year than Enron. 

And it appears that Mr. Hebert may soon 
be replaced as the commission’s chairman, 
according to Vice President Dick Cheney, 
the Bush administration’s point man on en-
ergy policy. 

Mr. Lay has weighed in on candidates for 
other commission posts, supplying President 
Bush’s chief personnel adviser with a list of 
preferred candidates. One Florida utility reg-
ulator who hoped for but did not receive an 
appointment as a commissioner said he had 
been ‘‘interviewed’’ by Mr. Lay. 

Mr. Lay also had access to the team writ-
ing the White House’s energy report, which 
embraces several initiatives and issues dear 
to Enron. 

The report’s recommendations include 
finding ways to give the federal government 
more power over electricity transmission 
networks, a longtime goal of the company 
that was spelled out in a memorandum Mr. 
Lay discussed during a 30-minute meeting 
earlier this spring with Mr. Cheney. 

Mr. Cheney’s report includes much of what 
Mr. Lay advocated during their meeting, 
documents show. Both men deny discussing 
commission personnel issues during their 
talk. But Mr. Lay had an unusual oppor-
tunity to make his case about candidates in 
writing and in person to Mr. Bush’s per-
sonnel adviser, Clay Johnson. And when Mr. 
Bush picked nominees to fill two vacant Re-
publican slots on the five-member commis-
sion, they both had the backing of Enron, as 
well as other companies. 

Mr. Lay is not shy about voicing his opin-
ion or flexing his political muscle. He has 
transformed the Houston-based Enron from a 
sleepy natural-gas company into a $100 bil-
lion energy giant with global reach, trading 
electricity in all corners of the world and 
owning a multibillion-dollar power project in 
India. He has also led the push to deregulate 
the nation’s electricity markets. 

Senior Bush administration officials said 
they welcomed Mr. Lay’s input but did not 
always embrace it: President Bush backed 
away from curbing carbon-dioxide emissions, 
an effort supported by Enron, which had 
looked to trade emission rights as part of its 
energy business. 

‘‘We’ll make decisions based on what we 
think makes sound public policy,’’ Mr. Che-
ney said in an interview, not what ‘‘Enron 
thinks.’’

The Bush-Lay bond traces back to Mr. 
Bush’s father and involves a personal and 
philosophical affinity. Moreover, Enron and 
its executives gave $2.4 million to federal 
candidates in the last election, more than 
any other energy company. While some of 
that went to Democrats, 72 percent went to 
Republicans, according to an analysis of 
election records by the Center for Responsive 
Politics, a nonprofit group. 

‘‘He’s for a lot of things we’re for,’’ said 
Mr. Johnson. 

But when it came to deciding on nominees 
for the commission, Mr. Johnson said that 
Mr. Lay’s views were not that crucial. The 
two most important advisers, he said, were 
Andrew Lundquist, the director of Mr. Che-
ney’s energy task force, and Pat Wood 3rd, 
the head of the Texas public utility commis-
sion. 

As governor, Mr. Bush named Mr. Wood to 
the utility commission. This year, when the 
White House filled the two Republican slots 
on the federal agency, Mr. Wood was the first 
choice, Mr. Johnson said. 

Consumer advocates and business execu-
tives praise Mr. Wood. But Mr. Lay also had 
a role in promoting him. Shortly after Mr. 
Bush was elected governor in 1994, Mr. Lay 
sent him a letter endorsing Mr. Wood as the 
‘‘best qualified’’ person for the Texas com-
mission. 

In all, there are five seats on the commis-
sion, two held by Republicans, two by Demo-

crats and one held by a chairman who serves 
at the pleasure of the president. Mr. Hebert, 
who became a commissioner in 1997, was 
named chairman by Mr. Bush in January. 

The Federal Energy Regulatory Commis-
sion’s mandate to ensure fair prices in 
wholesale electricity and natural gas mar-
kets makes it crucial to sellers like Enron as 
well as consumers.

The movement toward deregulation some-
times leaves the commission caught in a tug 
of war: power marketers like Enron are try-
ing to break into markets and grids con-
trolled by old-line utilities, which operate 
under state regulation. The commission’s 
chairman has considerable latitude in set-
ting its agenda. 

As part of its oversight of the wholesale 
electricity markets, the commission ordered 
several companies to refund what it consid-
ered excessively high prices this year in Cali-
fornia. One lesser offender named in the 
commission’s public filings—$3.2 million, of 
a total of $125 million—was an Enron sub-
sidiary in Oregon. 

Enron owns few generating assets, but 
buys and sells electricity in the market. 
Many of those transactions resemble the 
complicated risk-shifting techniques used by 
Wall Street for financial instruments. 

Mr. Hebert, after he became chairman, ini-
tiated an examination into the effects those 
techniques have on the electricity markets. 
‘‘One of our problems is that we do not have 
the expertise to truly unravel the complex 
arbitrage activities of a company like 
Enron,’’ he said, adding, ‘‘we’re trying to do 
it now, and we may have some results soon.’’

William L. Massey, one of the agency’s two 
democratic commissioners, said he supported 
the inquiry but had not been aware of it—an 
indication of the chairman’s ability to set 
the commission’s agenda. 

Finally, the commission is trying to speed 
the pace of electricity deregulation by open-
ing up the nation’s transmission grid, much 
of which is owned by privately owned utili-
ties that enjoy retail monopolies. Some 
Enron officials say the commission has been 
moving too slowly to open the grid. They at-
tribute some of the problem to utilities. But 
they also fault Mr. Hebert. 

‘‘Hebert still has undeserved confidence in 
some of the vertically integrated companies 
coming to the table and dealing openly’’ 
with transmission access issues, said Richard 
S. Shapiro, an Enron senior vice president. 

The utilities, however, maintain that they 
provide cheap and reliable service for their 
customers. Washington lobbyists for one 
Southern utility said that Enron was really 
interested in focusing on the utility’s big-
business clients, which under state regula-
tion pay higher rates than residential cus-
tomers. 

Since 1996, about half the states have 
moved to open their retail markets to com-
petition, and the commission has begun to 
make it easier for outsiders to use the na-
tion’s transmission grid. But the promise of 
cheaper rates has been largely unfulfilled. So 
the push for more deregulation, in which 
Enron has been a leader, has slowed, espe-
cially when California’s flawed program led 
to skyrocketing rates and chaotic markets. 

Mr. Hebert is a free-market conservative 
who favors deregulation but also recognizes 
the importance of state’s rights. A former 
Mississippi regulator, he is a protege of 
Trent Lott, the Senate Republican leader 
from Mississippi. Mr. Hebert said Mr. Lott 
was instrumental in his nomination to the 
commission in 1997 by President Clinton. 

President Bush elevated Mr. Hebert to 
chairman on Inauguration Day, a move Mr. 
Lay said he told the White House he sup-
ported. 

Mr. Johnson, the White House personnel 
chief, said that Mr. Lott and Mr. Hebert had 
both been told that Mr. Hebert could remain

VerDate jul 14 2003 04:16 Jul 30, 2003 Jkt 019060 PO 00000 Frm 00052 Fmt 0624 Sfmt 0634 E:\CR\FM\G29JY6.130 S29PT1



CONGRESSIONAL RECORD — SENATE S10131July 29, 2003
chairman at least until the administration’s 
nominees—Mr. Wood and Nora Brownell, a 
Pennsylvania utility regulator—are con-
firmed by the full Senate. The Senate energy 
committee voted earlier this week to ap-
prove the two nominees, after a hearing last 
week indicated strong support. 

It is widely expected that President Bush 
will name Mr. Wood to replace Mr. Hebert as 
chairman after the Senate acts. 

In an interview for a forthcoming episode 
of ‘‘Frontline,’’ the PBS series, Mr. Cheney 
suggested as much. ‘‘Pat Wood’s got to be 
the new chairman of the F.E.R.C., and he’ll 
have to address’’ various problems in the 
electricity markets, he said. 

Mr. Hebert said that no one had told him 
he was being replaced. If someone else is 
named chairman, Mr. Hebert can remain a 
commissioner until the end of his term, 
which expires in 2004. 

It was a few weeks after President Bush 
made him chairman Mr. Hebert said he spoke 
by telephone with Mr. Lay. 

Mr. Lay told him that ‘‘he and Enron 
would like to support me as chairman, but 
we would have to agree on principles’’ in-
volving the commission’s role in expanding 
electricity competition, Mr. Hebert said of 
the conversation. 

A senior commission official who was in 
Hebert’s office during the conversation said 
Mr. Hebert rebuffed Mr. Lay’s offer of a quid 
pro quo. The official said that he heard Mr. 
Hebert’s side of the conversation and then, 
after the call ended, learned the rest from 
him. 

Mr. Hebert said that he, too, backed com-
petition but did not think the commission 
had the legal authority to tell states what to 
do in this area. Concerning the issue of open-
ing transmission access through the creation 
of regional networks, Mr. Hebert supports a 
voluntary process while Enron seeks a faster 
and more compulsory system. 

Mr. Lay said that while he might have dis-
cussed issues relating to the commission’s 
authority concerning access to the grid, 
‘‘there was never any intent’’ to link that or 
any other issue to Mr. Hebert’s job status. 

The commission is a quasijudicial agency, 
so decision-makers like Mr. Hebert must 
avoid private discussions about specific mat-
ters pending before the commission. Mr. 
Hebert and Mr. Lay both said that line was 
not crossed, but Mr. Hebert said he had never 
had such a blunt talk with an energy-indus-
try executive. 

Mr. Lay added that his few recent con-
versations with Mr. Hebert were nothing spe-
cial. ‘‘We had a lot of access during the Clin-
ton administration,’’ he said. 

And he said that while making political 
contributions ‘‘probably helps’’ to gain ac-
cess to an official, he made them ‘‘because 
I’m supporting candidates I strongly believe 
in.’’

Last June, Enron executives were asked to 
make voluntary donations to the company’s 
political action committee. The solicitation 
letter noted that the company faced a range 
of governmental issues, including electricity 
deregulation. 

This year, some people who sought but did 
not get nominations to the commission said 
that Mr. Lay and Enron had had a role in the 
process. 

One was Joe Garcia, a former Florida utili-
ties regulator and prominent Cuban-Amer-
ican activist. He said he had been ‘‘inter-
viewed’’ by a few Enron officials, including 
Mr. Lay, who he said had not been as ‘‘force-
ful or insistent’’ as the other Enron officials. 

But in their conversation, Mr. Garcia said, 
Mr. Lay made clear that he would be visiting 
the White House, adding that ‘‘everyone 
knew of his relationship and his impor-
tance.’’

Mr. Johnson, the White House personnel 
chief, could not cite another company be-
sides Enron that sent him a list of preferred 
candidates for the commission, but he re-
membered hearing the views of Tom Kuhn, 
who heads the utility industry trade group, 
the Edison Electric Institute. Mr. Kuhn was 
a classmate of Mr. Johnson and Mr. Bush at 
Yale. 

As for his conversation with Mr. Garcia, 
Mr. Lay said he was comfortable with his 
candidacy but ‘‘I’m not sure what I told him 
about my friends at the White House.’’

This article is part of a joint reporting 
project with the PBS series ‘‘Frontline,’’ 
which will broadcast a documentary about 
California’s energy crisis on June 5.

Ms. CANTWELL. Mr. President, what 
are these schemes that were per-
petrated on ratepayers in the West? 

Get Shorty is a scheme that individ-
uals may have read about in the paper, 
or maybe some individuals know from 
being in California or hearing parts of 
what happened in Washington State or 
Oregon. I thought it was the title of a 
movie. I did not know it was a clever 
marketing tool presented by a bunch of 
executives at an energy company to 
manipulate the prices so my ratepayers 
might pay more. I could not believe 
something like that would happen. 

Another scheme that was part of the 
process is Load Shift, another way in 
which the individual consumer did not 
understand that some trading was 
going on with the price, and yet prices 
could be inflated and because, again, 
we had a shortage and had to go out 
and buy on the spot market, we were 
trapped at buying at that high rate. 

There is another attempt to defraud 
consumers known as the Silver Peak 
Incident. Silver Peak refers to a major 
transmission line in California but is 
outlined in an internal Enron e-mail 
that was made public by the FERC in-
vestigation. It is also synonymous with 
a scheme that was concocted by the 
Enron chief trader of the West who has 
since pled guilty to charges of con-
spiracy to commit fraud, Mr. Tim 
Belden, and on May 25, 1999, Mr. Belden 
filed 2,900 megawatts of an offer to sell 
within the California PX, the trans-
mission line that could carry only 17 
megawatts of power.

So the California PX and ISO did, in 
fact, detect that there was an anomaly. 
They ended up raising the price 71 per-
cent that day, and eventually Enron 
and the PX reached a settlement in 
which the company paid a $25,000 fine. 
It shows the kinds of problems that are 
in these various schemes, Fat Boy, also 
known as Icing Load, basically into 
realtime power markets. According to 
a smoking gun memo that Enron had 
issued on December 6 and December 8, 
Fat Boy was one of the most funda-
mental strategies used by traders. Ac-
cording to one trader, it is one of the 
oldest tricks in the book. It is now 
being used by other market partici-
pants. 

I want to read to my colleagues how 
Enron’s own attorney described Fat 
Boy, but first remember how the mar-
ket worked. It was the job of the Cali-
fornia system to balance the supply 

and demand within California’s trans-
mission, and that required market par-
ticipants to submit schedules of how 
much power they planned ahead of 
time. Given that there are various fluc-
tuations because of weather and the de-
mand that consumers have, it was sim-
ply a fact of life that marketers and 
utilities were not able to forecast to 
the exact megawatt the precise amount 
that would be needed. 

Thus, in order to ensure that the 
lights stayed on, the ISO would offer 
payments to utilities that would in-
crease their generation in realtime in 
order to make sure that supply and de-
mand matched up. So to take advan-
tage of the situation, Enron would an-
ticipate when the market was going to 
be short on supply. It would then sub-
mit a false day-ahead schedule loading 
the lines with generation it knew it 
had no intention of really using. That 
way, when it accessed the portion of 
power it put on the realtime grid, it 
would receive extra payments from the 
ISOs in keeping the lights on. That is 
right. By falsifying its day-ahead 
schedules, Enron received untold mil-
lions for pretending to keep the lights 
on in the West. I can assure my col-
leagues that is a very cruel joke to 
play on consumers in the West. 

So what we have before us in the 
Domenici amendment is a failure to 
protect consumers in the repeal of 
PUHCA and in the continuation of not 
outlawing these very practices that 
Enron has deployed. What we want to 
do is take all these schemes and in-
clude them in an amendment that I 
will lay down tomorrow that basically 
bans market manipulation. Yes, I 
would like to see us adopt the Dayton 
amendment that keeps the 1935 law on 
the books. Because, yes, left alone, en-
ergy marketers have shown that even 
after 70-plus years, they can recreate 
the same types of market manipula-
tion. So we need to have protections in 
place. 

Round-trip trading is not the only 
thing that needs to be addressed in this 
bill in addition to PUHCA. What needs 
to be addressed, besides protecting the 
Public Utility Holding Company Act 
and keeping that on the books, and be-
sides saying that round-trip trading is 
a problem, we also need to make sure 
these various other schemes, the Wheel 
Out scheme—I do not know who the 
marketing person was who thought of 
these themes. I am amazed—the Black 
Widow scheme, the Cuddly Bear 
scheme, the Red Congo scheme—people 
can see we are having a tough time get-
ting all of these charts up here because 
there were so many schemes of manip-
ulation, basically undertaken by a va-
riety of individuals who thought this 
was a great idea to make money—the 
INC-ing scheme and the Non-Firm Ex-
port scheme. 

The amendment I will lay down to-
morrow says all of these manipula-
tions, not just on day-trip trading but 
all of these practices are illegal; that 
the Senate will not put up with market 
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manipulation; that the Senate has 
seen, not just on the Democratic side 
of the aisle but the Republican side of 
the aisle—I want my Republican col-
leagues to join with us tomorrow and 
say that market manipulation is 
wrong—that it is wrong and we believe 
we need stronger consumer protec-
tions; that we think the Federal En-
ergy Regulatory Commission should be 
given the powers to make sure we are 
protected from these schemes; that we 
have done our job from the Enron cri-
sis, where we have learned that we 
need to do a better job on accounting 
practices; that we have learned that we 
need to do a better job on requirements 
of the SEC and, yes, we in the Senate 
understand that energy prices can be 
manipulated and we are going to do a 
better job of making sure the tools 
stay in place to protect consumers. 
That new enhancements to those tools 
prohibit these kinds of schemes from 
ever happening again. 

As painful as this crisis has been for 
Washington State and for the West, 
this particular amendment I am offer-
ing is really about our next steps mov-
ing forward. It is about natural gas 
pricing. It is about the future manipu-
lation that could happen if we do not 
put protections in place. It is about 
saying that we want to make sure, as 
we continue towards a diversified en-
ergy plan for our country, getting more 
natural gas from Alaska with a new 
pipeline, looking at renewable energy, 
looking at conservation, looking at all 
sorts of alternative fuels, planning for 
the hydrogen fuel economy, that while 
we are doing all of those things, we are 
going to make sure market manipula-
tion does not take place. That is what 
is at stake with the amendments we 
are going to be voting on tomorrow. 

Mine will not be the only amend-
ment. As I have mentioned several 
times, Senator DAYTON has a great 
amendment in which he says we should 
leave the Public Utility Holding Com-
pany Act in place. I am trying to stop 
these marketing schemes from being 
foiled on other States and other econo-
mies. I am trying to say the billion-
plus that was lost in Washington State 
and the over $3 billion that was lost in 
California is economic havoc that 
should never happen again to another 
State in this country. 

To do that, we have to pass the Cant-
well amendment that says these mar-
ket manipulations are outlawed. That 
is what we are going to try to do to-
morrow. I hope my colleagues will take 
the time tonight to understand this.

I point out my colleagues have 
talked about this Energy bill and the 
various aspects of that Energy bill in a 
way that would leave most thinking 
these are simple issues and we should 
basically dispense with them quickly. 
As I said, $6 billion to the west coast 
economy—and that is just the costs of 
additional power that we have had to 
buy at higher rates; that is not the an-
cillary costs of other businesses who 
have had to shut down. 

We have had a paper company in 
Everett, WA, threaten if we have one 
additional rate increase of even a cou-
ple percentages, they will probably 
have to shut down that facility. We 
have had aluminum plants throughout 
the State of Washington that had to 
shut down for periods of time. If we 
have another rate increase they could 
be shut down permanently. We are 
talking thousands of jobs. We have had 
other industries say they do not think 
they could survive another rate in-
crease. 

It is hard when we have challenges to 
not say we should have a rate increase. 
My response is, why can’t we get out of 
these long-term contracts by Enron? 
Why can’t we renegotiate what have 
been manipulated costs we in Wash-
ington have had to pay for? When I 
think of what has happened to Wash-
ington State, we are talking about 
more than $6 billion. We owe it to peo-
ple to have a debate about these issues. 

I plan to offer several other amend-
ments. It is incredible we allow big 
companies such as Enron to lobby for 
and to support the nomination of these 
FERC commissioners. Why should a big 
company like Enron get to influence 
the administration on who should chair 
a regulatory entity whose job is to reg-
ulate that very entity that is pushing 
their nomination? I will have an 
amendment about that. 

I think the Federal Energy Regu-
latory Commission which engages in 15 
calls with Wall Street to tell them 
when and how they are going to make 
decisions on these contracts and 
whether they are just and reasonable. I 
don’t see why we should have a Federal 
Energy Regulatory Commission that 
spends its time telling Wall Street in 
advance whether they should try to 
settle manipulated contracts out of 
court with clients. I don’t think that is 
their job. 

We ought to have more protection on 
cost-based pricing than we have. We 
will have other amendments that try 
to address this issue about what we do 
about the fact that this voluminous re-
port by the Federal Energy Regulatory 
Commission says all these contracts 
have been manipulated. Yet they fail 
to do nothing about it when the Fed-
eral Power Act says it is the commis-
sion’s job to do something about unjust 
and unreasonable rates. That is what 
the Federal statute gave the authority 
to FERC to do, to make sure on whole-
sale rates the consumer was not gouged 
with unjust and unreasonable rates. 

Now we have a Federal entity saying, 
yes, they certainly are manipulated 
contracts. These schemes are unbeliev-
able, but we are not going to do any-
thing as regulators to help the rate-
payers out of this situation. We will 
have an amendment addressing the 
failure of FERC to do anything about 
these manipulated contracts. 

Some of my other colleagues will 
have amendments dealing with this 
section. I don’t know whether Senator 
FEINSTEIN will offer her amendment on 

derivatives but, again, that is another 
loophole Enron walked itself through 
by coming to Congress and lobbying for 
an exemption to the Futures Commod-
ities Trading Act. They said online 
trades ought to be exempt. That was 
very smart of them to get that loop-
hole. Why? Because then all online 
trading, that some of these schemes 
are the names for, was completed on-
line where prices were manipulated in 
trades, inflated, and consumers ended 
up paying the higher price. 

They get the derivatives loophole in 
the futures commodity. We say in 
America you can trade futures on corn 
and a variety of other agriculture prod-
ucts but you have to have open books. 
You have to have transparency. You 
have to show what you are actually 
doing so that if there is some sort of 
manipulation of the market you can 
come in and see what that manipula-
tion is, a regulator can investigate. 

But no, this body, several years ago, 
probably unknowing as to the unbeliev-
able impact, said, let’s go ahead and 
give them this exemption. 

We found that a loophole big enough 
to drive a truck through—I should say 
big enough to drive billions of dollars 
through; that gouged consumers. I 
hope Senator FEINSTEIN will offer her 
derivatives amendment, which I co-
sponsor, to close that loophole. 

Some of my colleagues say, we voted 
on that already; it failed. I ask my col-
leagues, we voted on that amendment 
before we knew of all these schemes 
about manipulation. Now we know 
these schemes and manipulation have 
happened and we are not going to try 
to do something to close those loop-
holes? It is something we need to bring 
front and center to the American peo-
ple, demonstrating we here are doing 
our job. We are doing enough to get 
something done. 

I have letters from various constitu-
ents through the West who chronicled 
events that have happened to them, in-
dividuals who have either sent E-mails, 
letters or various documentations 
about the problems they have seen in 
the energy market. The various costs 
they have endured paying for addi-
tional electricity, which then meant 
they had to make other choices. I know 
people that not only were part of that 
44 percent increase in disconnect rates. 
People who had to make other choices 
about education, about vacations, in-
cluding a sad story from a woman who 
could not even send her daughter to 
the prom because she could not afford 
to buy a dress because that money 
went to their energy bill instead. 

What it comes down to tomorrow is 
whether we are going to allow this ma-
nipulation of Fat Boy, Get Shorty, Ric-
ochet, Death Star, which the Domenici 
amendment is silent on. Whether we 
are going to take a vote to say that 
market manipulation is wrong.

What are we going to say to rate-
payers who had to pay 88 percent in-
creases, 61 percent increases, 54 percent 
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increases, 71 percent increases, 43 per-
cent increases? Again, these aren’t in-
creases for 1 year, these are increases 
that my ratepayers are stuck with. 
They are stuck with them because they 
signed an Enron contract and because 
we have a Federal Energy Regulatory 
Commission that basically says: Yes, 
they have been manipulated, but we 
don’t care, you still have to pay that 
rate. 

I do not want this to happen to other 
parts of the country. I don’t want to 
see economies like the Northwest econ-
omy, or the west coast economy, which 
is a critical part of our Nation’s econ-
omy, suffer the consequences of manip-
ulation of energy prices. The American 
people, to whom I have to answer when 
I go home to Washington State, or in 
other parts of the country if I travel, 
say to me: How come I am stuck with 
an 88 percent rate increase? How come 
I am stuck with a 61 percent rate in-
crease? How come I am losing my job 
because our company can’t afford the 
high electricity costs? or, How come 
my school district is paying high elec-
tricity rates and we have to pay a high-
er tuition? How come our school dis-
trict is asking for a levy because we 
have higher electricity rates? People 
are not even taking action on giving us 
relief. 

We will come back at this body on 
what we should do about past bad ac-
tions. But what we need to do tomor-
row on the Cantwell market manipula-
tion amendment is say that market 
manipulation of energy prices is wrong 
and that an energy title that fails to 
address these issues is not satisfactory. 

I could take the last few minutes I 
have tonight, of my 1 hour, and tell 
you six or seven things that are also 
wrong with the Domenici electricity 
title. There are lots of schemes in there 
that run towards a market-based sys-
tem on regional transmission organiza-
tion and standard market design that I 
know my colleagues from the South 
and parts of the West probably are not 
too anxious to hear about, aren’t too 
excited that I put in play. The Domen-
ici amendment is a step closer to that. 

Why do they want more of a free 
market? Because they want to see hav-
ing that free market without the regu-
latory aspects of the Public Utility 
Holding Company Act, or having over-
sight of mergers, or having these kinds 
of hammers making sure no manipula-
tion takes place. They want to see how 
much further prices can be manipu-
lated. They want to see how they can 
have a free rein on what really is a 
needed utility for the American people. 

I think, regarding those RTO and 
standard market design schemes that 
are also part of the Domenici under-
lying amendment, it is the absolutely 
wrong time to be talking about moving 
towards more change. We have just had 
this crisis. My State is still paying for 
this crisis. We are going to still be pay-
ing for it for years. 

I understand the President is coming 
to the Northwest in August. I hope the 

President has an answer for why his ad-
ministration, and the Federal Energy 
Regulatory Commission, have not dealt 
with this issue. I hope he has an an-
swer, to say to ratepayers why we 
should continue to be gouged on this 
issue; why we in the West, even though 
contracts have been manipulated, still 
have to pay those prices. 

I would say to him: Mr. President, 
Washington State has a bright future. 
It still has a software economy. It still 
has an aerospace industry. Yes, it has 
been challenged, but it is still strong. 
We have a burgeoning biotech industry. 
We have a huge trade community. We 
have a vibrant, diverse agricultural 
economy throughout our State. But 
none of those can continue to exist 
with exorbitant energy prices that 
have been manipulated. 

I hope when he comes to Washington 
State, he has an answer. I can tell you 
right now, that answer will not be well 
received if it is about just creating 
more supply. We are all for creating 
more supply in Washington State, and 
we are all for diversifying, but we are 
not for market manipulation. 

We have to think through these other 
aspects of the Domenici amendment on 
RTOs, regional transmission organiza-
tions, standard market design and the 
other elements that really do call into 
question our ability to regulate the 
cost of electricity, for which the Amer-
ican people count on us. I hate to 
think, after 70 years of having a simi-
lar pyramid scheme push us into hav-
ing the Public Utility Holding Com-
pany Act, that somehow this body will 
not get the message. Instead of just 
dealing with this crisis that we have 
dealt with in electricity—maybe not 
next year, maybe not in 5 years, but 7 
years down the road—we end up having 
a similar crisis with natural gas, and, 
instead of just affecting the west coast 
and Washington ratepayers, it impacts 
the whole country. 

Fair energy prices are part of having 
a healthy economy. Affordable energy 
prices help to continue to stimulate 
economic growth. But manipulated en-
ergy prices are not just. They are not 
reasonable. They are not in the public 
interest. This body ought to take 
strong action against them. 

I know my colleagues all care about 
this issue. We wanted to do the right 
thing on securities law. We wanted to 
do the right thing on accounting law. 
It is time, with the Cantwell amend-
ment tomorrow, to do the right thing 
on making sure that energy market 
manipulation is prevented and does not 
happen again. 

I yield the floor. 
Mr. MCCONNELL. Mr. President, I 

suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The legislative clerk proceeded to 

call the roll.
Mr. MCCONNELL. Mr. President, I 

ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

UNANIMOUS CONSENT REQUEST—
Executive Calendar 

Mr. MCCONNELL. Mr. President, as 
in executive session I ask unanimous 
consent that at a time to be deter-
mined by the majority leader, after 
consultation with the Democratic lead-
er, the Senate proceed to executive ses-
sion for the consideration of Executive 
Calendar No. 310, the nomination of 
William H. Pryor, Jr., to be United 
States Circuit Judge for the Eleventh 
Circuit; provided further that there 
then be 4 hours for debate equally di-
vided in the usual form; and that fol-
lowing that debate the Senate proceed 
to a vote on the confirmation of the 
nomination with no intervening action 
or debate; further, that the President 
then be immediately notified of the 
Senate’s action and the Senate then re-
sume legislative session. 

Ms. CANTWELL. Mr. President, I ob-
ject. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. MCCONNELL. Mr. President, I 
modify my request to allow for 8 hours 
of debate. 

Ms. CANTWELL. Mr. President, I ob-
ject. 

The PRESIDING OFFICER. Objec-
tion is heard. 

Mr. MCCONNELL. Mr. President, I 
modify that to ask for 10 hours of de-
bate. 

The PRESIDING OFFICER. Is there 
objection? 

Ms. CANTWELL. I object, Mr. Presi-
dent. 

The PRESIDING OFFICER. Objec-
tion is heard. 

f 

EXECUTIVE SESSION 

NOMINATION OF WILLIAM H. 
PRYOR, JR., OF ALABAMA, TO BE 
UNITED STATES CIRCUIT JUDGE 
FOR THE ELEVENTH CIRCUIT 

Mr. MCCONNELL. Mr. President, I 
now ask unanimous consent that the 
Senate proceed to executive session for 
the consideration of calendar No. 310, 
and I send a cloture motion to the 
desk. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 

The clerk will report. 
The assistant legislative clerk read 

the nomination of William H. Pryor, 
Jr., of Alabama, to be United States 
Circuit Judge for the Eleventh Circuit. 

Mr. MCCONNELL. Mr. President, I 
further ask unanimous consent that 
the live quorum under Rule XXII be 
waived. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The clerk will report the cloture mo-
tion. 

The legislative clerk read as follows: 
CLOTURE MOTION 

We, the undersigned Senators, in accord-
ance with the provisions of Rule XXII of the 
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